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e not to distribute Plaintiff's 


to any newsstand or other distribution points serviced 
by the Defendants or those that they controlled. 
Iz, <As part the said combination and cons racy and 


to each effectual to object and purpose, ! fendants did th 


a. They refused to carry Plaintiff's 


to distribute them to their newsstands throughout the 


City of New Yerk and various other parts of the State 


wv 


Be SR erted ‘re e on i 3 
to whom they regularly distri ner apers and other 
per2 icals from carrying Plaintiff's news- 
paper and to refrain from advertisir in Plaintiff's 
newspapers, 

c. They spons 1 and helped the "Daily a Sy 

I adiitional c S of %) above descr) dy S~ 

paper to le distributed to their distribution places in 
order to climinate the distribution a sale of Plain- 
tiff's newspaper thereby diverting from the Plaintiff a 


-y substantial portion of its circulation. 


d. They attempted to divert and did in fact divert 


Iicht have been placed in Plaintiff's newspaper. 


baie The aforesaid offenses have had, among others 
effect wherein substantial numbers of the public have heen denied 


reasonable access to Plaintiff's newspaper. 


Los As a result of the said combination, and actions of 


COMPLAINT 


dsa 5 


the Deiendants, Plaintiff has sustained severe da 


and insury 
to its business and property in the actual amount of Ten Million 
and 00/100 ($16,000,000.00) Dollars, and, under Section 4 of the 
Sherman Anti-Trust Act (15 USC Secticn 4), Plaintiff is entitled 
to recover from Defendants three-fold damages in the sum of 
Thirty Million and 00/100 ($30,000,000.00) Dollars, together with 


interest and the costs and disbursements of this action, includin: 


reasonable attorneys' fees. 
FCR A SECO? 
14. This cause of action arises under the Anti-Trust 
Laws of the State of New York, more particularly the Donnelly 
Anti-Trust Act, Genera: Buslr Section 340, as hereinbefore 
more fully appears, and, jurisdiction exists by virtue of the 


doctrine of pendent jurisdiction. 


WB 


repeats each and every allegation contain 


ararranhe - wypon 4 elne@iwy fe ahs ~ ae | t+ 14-4 h 
paragraphs "2" to "12", inclusive, of this complaint, with th« 


'same force and effect as it fully set forth herein. 


16. The said combination, conspiracy and acts of 
Defendants restrained and/or inonopolized trade and commerce in the 
dissemination of news and other activities dealing with general 
public information and knowledge in the State of New York as well 
as in an@ among the several states, and thereby Defendants also 
violated Section 1 of the Donnelly Anti-Trust Act, General 


Business Law Section 340. 


17. As a result of the said combination, conspiracy and 
the acts of Defendants, Plaintiff has sustained severe damage anda 


injury to its business and property in *he sum of Ten Million and 


} 
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00/100 ($10,000,000.00) Dollars, and Plaintiff is entitled to re- 
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allegation contained in paragraphs "2 


he 
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cover such sum from Defendants together with interest and the cost 


disbursements of this action. 


FOR A THIRD CAUSE OF ACTION 


1s. This cause of action arises under the common law of 


State of New York, and jurisdiction exists hy virtue of the 


octrine of pendent jurisdiction. 


=O! 


19. Plaintiff repeats and reiterates each and every 
to “i2",, inelusive, of this 


ylaint with the same force and effec if more fully set for 


ct 
ry 
=) 


herein. 


205.4 said combination, conspiracy and acts of 
Defendants were entered into and performed by them maliciously anc 
without justification. 

PU As a result of the said combination and conspiréecy 


ji 


s and property have 


ged in the actual sum of Ten Million and 00/100 


10,000,000.00) Dollars, and Plaintiff is entitled to recover 


li sum from Defendants for its compensatory damages. Plaintiff 


further entitled to recover from Defendants the sum of Twenty 


Million and 00/100 ($20,000,000.00) Dollars as punitive damages, 


1) 


I 


total damages in the sum of Thirty Million and 00/100 


0,060,000.00) Dollars, together with interest and the costs anda 


sbursements of this action. 


22. This cause of action arises under Section 1 of the 
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Sherman Anti-Trust Act, 15 USC 
fully appears. 


23. Plaintiff repeats each 


tained in paragraphs 
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"11" and "12," of this complaint wit 


as if fully set forth herein. 


24. Commencing in or alout 


5 Jat Nef naants -} 
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and have a tacit understan 
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Defendants xa in violation of Sect 
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advertisements in Plaintiff's n 


fact cause advertisers to refrain fre 


placing 
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acts of Defendants, Plaintiff has lost a ve 


»f advertising income and py 


reasonably expected to earn. Plaintiff has thereby 


actual amount of Five Million and 00/100 ($5,00 


and, under Sect 4 of the said 
Section 4, I IHELED 3 > ed to recover fr 
fol ages i t of Fifteen Millio: 
($15,000,000. Dollars, together with interest 
at € Y of tnis action, udii 
an. 
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same force and effect as if fully set forth her 
31. The said combination, conspiracy 
fer restrained trade and commerce in the 
nowspapers, periodicals and other publications 


|New York as well as in and among the several states, 
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s a result of the said combination, 
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which it could 


to its business and pr 
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any 
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State of 
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Defendants also violated Section 1 of the Donnell 
General Business Law Section 340. 

x ee As a result of the said combination 
and acts of Defendants, Plaintiff has, lost a very 


amount of advertising income and profits which it 


otherwise reasonably expected to earn. Plaintiff 


sustained severe damage and injury to its busines 


in the actual sum of Five Million and 00/100 
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Plaintiff is 


Dollars, and s entitled to recover such sum from 
Defendants, together with interest and the costs and disbursemen 


this action. 
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erefore, Plaintiff demands 
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Defendants and each of them as follows: 


se of ac 


Thirty Million and 00/100 ($30,000,000 
tooether with interest and the costs an 
of the action, including reasonable att 
b. in the second céuse of action, 
Ton Million and 00/100 ($10-,000,000.00) 


er with interest and the costs and disbursements of th 
action; 

Ce in the third cause of action, in the sum of 
Thirty Million and 00/100 :($30,000,000.00) Dollars, 
together with interest and the costs and disbursements 
of the action; 

d. in the fourth cause of action, in the sum of 


Fifteen Million and 00/100 ($15,000,000 


together with interest and the costs an 


of the action, including reasonable att 
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e. in the fifth cause of action, the 


Million and 00/100 ($5,000,000.00) Dollars, 


together 


with interest and the costs and disburseme: 


action. 


Vincent J. Debo 


Attorney for Plaintiff 


4 14 ye 7 ZI, re 
Gs “LF Tota 


Office and P. O. 


1140 Avenue of the 
New York, New Ycrk 


(212) 972-1200 


; : NEWS ' 3... SET OF INTERROGATORIES - APRIL 6, i971 ; dsa ll 
. Rec’) | 
UNITED STATES DLSTRICT COURT Suir. @ yk [ru 
SOUTHERN DISTRICT OF NEW YOR t- Ac )7 
ares “i 
Jd 1 Lab dneenenetaeeaneaeonm t.. 4/7/ | 
k/~ lO 8 ho 171 
DAILY MIRROR, INC., : 
LY eva 
Plaintiff, ; fy | Jee | 
71 Civ. 1211 
-against- $ 


INTERPOGATORIES 
NEW YORK NEWS INC., HARRY GARFINKEL, 
UNION NEWS COMPANY, INC., AMERICAN 
NEWS COMPANY, INC., and ANCORP, INC.,: 
Defendants. : 


COS SH OS 6S SS8:6 2608 SS 29H BOSS SO CSSD OODE® 


PLEASE TAKE NOTICE that pursuant to Rule 33 of the 
Federal Rules of Civil Procedure defendant NEW YORK NEWS INC. 
propounds the following interrogatories to be answered by 
plaintiff within 30 days after the service hereof. These 
interrogatories shall be deemed to be continuing so as to 
require plaintiff to seasonably supplement or amend its 
answers thereto as is more fully set forth in Rule 26(e) of 


the Federal Ruies of Civil Procedure. 


DEFINITIONS 


A. As used herein, "you" or "your" means plaintiff, 
its subsidiaries and its merged or acquired predecessors, its 
present and former officers, employes, agents and all other 


persons acting on behalf of the plaintiff or such subsidiaries 


or such predecessors. 


B. As used herein, the term "document'' means any 


book, pamphlet, letter, telegram, report, memorandun, record, 


ed 
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diary, study, working paper, paper, chart, graph, data 


processing card or tape, or any other writing. 

C. The term "identify" , when used herein with 
reference to an individual person, means to state his full 
name and present address, if known, and his present or last 
known business position and affiliation. "Identify" when 
used with reference to a document means to state the date 
and author, the type of document (e.g., letter, memorandum, 


telegram, etc.), the addressee, and its present location or 


custodian. 
INTERROGATORIES 


1. As to plaintiff's status as a corporation, 


state: 
(a). the state in which it was incorporated, 
(b). the place where it was incorporated, 
(c). the date it was incorporated, 


(d). the amount of capitalization of plaintiff 


at the time of its organization, 


(e). the name and address of each incorporator 


or promoter, 


(f). the name and address of each of its ! 
officers, directors, or other principals as of , 
' 

January lst of each year since its incorporation | 


and at the presenc time, 


«Qe 
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(g). the number of employees er ployed on 
January lst of each year since its incorporation, 


and at the present time, 


(h). with respect to plaintiff's shareholders, 


(i). the number thereof on January lst 
of each year since its incorporation and at 


the present time, 


(ii). the name and address of each share- 
holder holding more than 5 per cent of the 


outstanding shares on January lst of ea h year 


since its incorporation and at the present time 


and the number of shares held by each, 


(i). the number and dates of meetings of 


shareholders that have been held since plaintiff's 


(j). the number and dates of meetings of the 
board of directors that have been held since 


organization, and 
plaintiff's organization. | 
! 


2. State the principal business of plaintiff, how 
long plaintiff has been engaged in that business, whether 
plaintiff is engaged in any ancillary business, and, if so, 


for each other business, state; | 
\ 

(a). the nature and extent thereof, i 

! 


(b). the date or dates of existence of each, 
and 


e3e 
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(c). the form of organization. 


3. State whether plaintiff has or ever had any 
subsidiaries or affiliates and, if so, with respect to each 
subsidiary or affiliate, state (a). the name, address and 
job title of each officer and director; (b). the name and 
address of each stockholder; and (c). its date and state of 


incorporation and its form of organization. 


4. State the nature, extent and duration of each 
relationship vr conne-tion between plaintiff and (a) New York 
Mirror, Inc., (b) Mirror Publications, Inc., (c) National 
Telepix, Inc. and (d) Publishers Distributing Corporation, 


including the following as to each such company: 


(a). the number of shares and percentage 
holding of stock or other security in such 
company held, directly or indirectly, by 
plaintiff or by any of its officers, directors 


or employees during each year since 1964, 


(b). the number of shares and percentage 
holding of stock or other security issued by 
plaintiff and held, directly or indirectly, by 
such company, its officers, directors or other 


principals, during each year since 1964, 


(c). each joint venture, written agreement 
of agency or other legal or business relationship 
between plaintiff and such company, its officers, 


directors or other principals, including, but not 


-4e 
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| 
| limited to, contracts, loans, agrecmen’ 5, leases, 
| mortgages, deeds, assignwnts, Licenses, options, 
| 


undertakings, note trust receipts, choses in 


action, easements, bills of exchange, instruments 
and conveyances, and 

(d). the identity of any persons now oF 
ever employed by, or under contract to, plaintiff 


ee 


who are or have been employed by or under contract 
to such company, including the job titie and period 
or perio employment of each such person with 


plaintiff and with such company. 


5. In regard to Paragraph 3 of the complaint, 


state 


(a). the period or periods during which 
plaintiff, its predecessors in interest or past 
| or present affiliates, have published daily and/or 

Sunday newspapers, the name of each such newspaper, 
its frequency of and place of publication, retail 
price, method of distribution, wire and press 
service memberships, the address or addresse. of 


. 


its executive office, advertising, promotion and 


——————" sal 


printing facilities, and type or composition method 


used, 


t 


(b). the total circulation of the "Daily Mirzor' 
referred to in said paragraph for each of the | 
counties mentioned therein (Manhattan, Bronx, Kings, 


Queens, Richmond, Nassau, Suffolk, Westchester and 


-5- 
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Rockland) and in the State of New Jersey during 


each month of publication, 


(c). the total circulation of said "Daily 
Mirror" in all areas during each month of publication 
including a breakdown of said circulation as follows: 
(i) dealers and carriers, (ii) street veadors, 
(iii) counter sales by publisher, (iv) mail 
subscriptions (v) free copies and (vi) returned, 


undelivered, ‘eft over and unsold copies, 


(4d). the identity of the "various other cities 
within the State of New York and the United States" 
referred to in said paragraph, and furnish the 
‘nformation requested in 5(b) above for each such 


city, 


(e). the percentage of total income and revenues 
derived by plaintiff during each month of publicaticn 
(i) from the sale of said "Daily Mirror" on news- 
stands or otherwise and (ii) from sale of advertising | 


space in said publication, and 


(f). whethe* you contend that any copies of 
the "Daily Mirror" have been or are being distributed 
in intrastate commerce and, if so, state the number 
of such copies for each month of publication and 


the identity and location of the persons, firms and 


| 


corporations by whom and to whom such copies were or ar 


distributed. 


«$< 


3 Atos re) 
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In regard to Paragraph 8 of the complaint: 


6. State the date the alleged combination and 


conspiracy began. 


7. (a) State whether each defendant has been 
engaged in the alleged combination and conspiracy throughout 
the entire period of the purported conspiracy; (b) If not, 
state the time at which each defendant joined the alleged 
combination and conspiracy and the time at which it withdrew 
therefrom; (c) If any defendant withdrew from the combination 
and conspiracy, state whether that defendant later rejoined | 
the combination and conspiracy, and identify each such 
defendant, state the time such defendant rejoined and identify 


the act by which it rejoined. 


8. As to each defendant, identify and describe 
the act by which it first joined the alleged combination and 
conspiracy. As to each such act, specify the time when and 
place where it occurrei, and identify each person \ 10 acted 
for each defendant. 

9. If the exact dates when each defendant first 
joined the alleged combination and conspir y a 2 unknown, 
state the first date known upon which each defendant first 
engaged in the alleged combination, conspiracy and list the 
other defendants who were engaged in the allege ° combination, 
conspiracy and actions on such date, the time and place where 
the act occurred and identify each person who acted for each 


defendant. 


| 


10. (a). State whether the alleged continuing 
understanding referred to in said paragraph is 
claimed to have been express or implied or partly 


express and partly implied. 


| ; € cheese ad ,  dsa 18 | 
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(b). Insofar as the alleged continuing 
understanding is claimed to have been express, 
state whether it was oral or written or partly 
oral and partly written. To the extent written, 
identify all documents embodying the continuing 
understanding, specifying the dates of and parties 
to all such documents. To the extent oral, state 
the substance thereof, and the participants in 
and the time and place of each conversation, and 
identify all documents which relate to each such 


conversation, specifying the dates of and parties 


to all such documents. 


(c). Insofar as the alleged continuing under- 
standing is claimed to have been implied, state 
the substance thereof and identify the documents 
or acts from which it is implied. Specify the 
date of and parties to each such document, the time 
and place of each act, ‘nt the names of the persons 


who performed each act. 


11. Identify each of the "various other indivicuals 
and firms'' Cescribed in said paragraph and supply the infozca- 


tion requested by Interrogatories 7, 8 and 9 above as to each 


a 
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| 

} 

| 

| 


(ii). each price or pricing policy, sales 
or selling policy, distribution or distribution 


policy established or discussed in regard to 


each such product, commodity or thing, 
(e). the identity of each person present at | 
such meeting or conference other than the defendants 
or their representatives, | 
| (£). wheth.r you have custody of any minutes | 
or other writings which you contend contain a 
| 
record of what occurred at such meeting or conference, 
and, if so, for each such writing, give 
(i). the identity of each person who 
| prepared the writing, 
| 


(ii). the date on which the writing 


wad prepared, and 


i 


(iii). the identity of each person who 


has custody of such writing. | 
! 


14. State whether you contend that there were or 
have been communications or exchanges of information between 


the defendants in furtherance of the alleged combination and 


for each such communication or exchange of information, state: 


conspiracy other than at meetings or conferences and, if so, : 
| 
| (a). the date, 


(b). whether the communication or exchange 


of information was oral or in writing, 


-10- 
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such individual and firm substituting "each other individual 
and firm" for “each defendant" therein. 


: 12. Identify the “other activities" described in 
said paragraph and, as to each such activity listed, specify | 
the date, time and place whe.» it occurred and identify each 
person who acted for on behe!.£ of each defendant. 

13. State whether you contend that the defendants 
held meetings or conferences pursuant to the combination and 


conspiracy alleged in the complaint. If so, for each such 


meeting or conference, state: 


(a). the date and hour when held, and the 


address at which held, 


(b). the identity of each executive, agent, 
representative or employee whom you contend 
represented defendant New York News Inc. at such 


meeting or conference, 


(c). the identity of each executive, agent, 


representative or employee whom you contend 


represented each of the other defendants, 


(d). each action taken, decision made, or 
agreement reached at such meeting or conference in | 
furtherance of the alleged combination and conspiracy, 


and 


(i). each product, commodity or thing 


to which the action, decision or agreement related, 
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(c). between which defendants and which 
executive, agent, representative or employee of 


each such defendant the communication or exchange 


A 


of information occurred, 


(d). the content of each communication and 


each item of information exchanged, 


(e). how each communication aided in fulfilling 
the purposes and objects of the combination and 


conspiracy alleged in the complaint, 


(£). the manner in which the information 
exchanged was used to further said combination and 


conspiracy, 


(g). the identity of each person other than 
the defendants, or the executives, agents, repre- 
sentatives or employees listed above who witnessed 
or was present during such communication or exchange 


of information and 


(h). whether you have custody of any writing 
whereby information was exchanged, and, if so, the 


identity of each person who has custody of each 


such writing. | 
In respect to Paragraph 10 of the complaint: | 


15. State whether the alleged combination and 


conspiracy had any objects and purposes other than those set 
-1l- 
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forth in Paragraph 10. If so, specify all such other objects 


and purposes. 


16. In regard to each of the objects and purposes 
specified in Paragraph 10, state separately what action in 
fact each defendant agreed to take (i.e., the means and 
methods agreed to by which (i) plaintiff's publication was 
to be des_-royed and plaintiff driven out of business, 

(ii) competition was to be suppressed and eliminated, 
(iii) a monopoly was to be created and (iv) plaintiff's 


newspaper was not to be distributed). 


17. Identify each of "newspapers and other publica- 
\ tions serving the general public" referred to in Paragraph 


10(b). 


18. In regard to Paragraph 10(d), identify each 
newsstand or distribution point referred to, and as to each 


such newsstand or distribution point, state whether it is 


so, by which defendant, during what period or periods and 


identify each person representing or acting on behalf of 


each defendant as to each such facility listed. 


~ 


alleged to be serviced or controlled by defendants and, if 
In regard to Paragraph 11 of the complaint: | 


19. (a). Specify and describe each "thing" (act) 
done by each defendant to effectuate or in any way 


to further the alleged combination and conspiracy 


including all meetings held, agreements reached 


sits 


&y | 
lo 2 


NEWS' FIRST SET OF INTERROGATORIES - APRIL 6, 1971 


f 
n 
~ 
Ae) 
u 


or other overt acts claimed to have been done) 
other than the "things" listed in subparagraphs 


(a) through (d) of Paragraph 11 of the complaint. 


(b). As to each such thing listed in your 
answer to 19(a) above, (i) identify the person or 
persons who acted for each defendant; (ii) the 
time and place of each such act; (iii) state the 
substance of what was said by each party; (iv) 
identify each person having information or knowledge 
of such act; and (v) identify cich document relating 


or referring in whole or in part to such act. 


20. In regard to subparagraph (a) of Paragraph 11: 


(a). State the date, time and place of each 


such alleged refusal, 


(b). Identify the person or persons representing | 
or acting on behalf of each defendant who partici- 


pated in each such refusal, 


(c). Identify each of the "newsstands" referred 


(d). Identify each of the "various other parts 
of the State of New York and the United States" 
referred to, 


(e). State the reason given for each such 
refusal and identify the person to whom said reason 


was given, and the date thereof, 


| 
| 


| 


| 
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(£). Identify each person having information 


paragraph, and 


(g). Identify each document referring or 
relating in whole or ‘n part to the allegations 


of said subparagraph. 
21. In regard to subparagraph (b) of Paragraph 1l 


(a). State the date, time and place of each 
occasion on which such pressure was allegedly 


exerted, 


or knowledge of the facts alleged in said sub- 
(b). Identify each individual, firm and 

corporation on which such pressure was all >2gedly 

exerted and the person or persons representing or 


acting on behalf of each of the defendants allegedly 


exerting such pressure, 


(c). State the substance of what was said by 


each person present at each such occasion, 


(d). Identify each person having knowledge or 
information of the facts alleged in said subparagraph, 


and 


(e). Identify each document referring or 
relating in whole or in part to the allegations of 


said subparagraph. 


stks 
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22. In regard to subparagraph (c) of Paragraph ll: 


(a). State the date, time and place of each 


such instance, 


(b). Identify each person representing or 
acting on behalf of each defendant during each 


such instance, 


(c). Identify each of the “distribution places" 
to which additional copies of the "Daily News" were 


allegedly distributed, 


(4). Identify each person having knowledge or 
information of the facts alleged in said paragraph, 


and, 


fe). Identify each document referring or 
relating in whole or in part to the allegations of 


said subparagraph. 


23. In regard to subparagraph (d) of Paragraph Ti: 


——————— tl 


(a). State the date, time and place of each 


such instance, 


(b). Identify each such advertisement, including 


the date submitted, the identity of the person sub- 


mitting same and the person to whom it. was submitted, 


(c). Identify each person representing or 


acting on behalf of each defendant during each 


«i$ 
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such instance, 


(d). State each and every fact on which you 
will rely to suppoct your contention that defendants 


"did in fact divert a very substantial portion of 


the advertising which might have been placed in 


plaintiff's newspaper," 


(e). Identify each person having knowledge or 


information of the facts alleged in said subpara- 


graph, and 


(f). Identify each document referring or 
relating in whole or in part to the allegations 


of said subparagraph. 


24. State whether you contend that competition 


between plaintiff and any other newspaper has been or will 


be unreasonably restrained as a result of the combination 


and conspiracy referred to in the complaint. If .s0, 


(a). Name each such other newspaper whose 
ability to compete will be, or is likely to be, 


unreasonably restrained, 


(b). Specify whether in each such instence 
there has been detriment to actual or potential 
competition, or both, and, if so, describe the 
nature of such detriment specifying whether the 
competition involved is actual or potential or 


both, 
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(c). Specify the manner in which competition is 
or may be unreasonably restrained in each such 
instance including, but not limited to, each line 
of commerce in which and each product for which 
competition is or may be allegedly unreasonably 


restrained, and 


(d). Identify each person wh» has knowledge 
of, and identify each document upon which you will 


rely to prove, this contention. 


25. In regard to Paragraph 12 of the complaint, 
(a). Identify the segment or segments of the public which 
have been allegedly denied such access, and (b). State the 
mame and adc.ess of each firm, person an corporation whom 
you contend has been denied reasonable access to plaintiff's 
newspaper which denial was caused in whole or in part by the 
actions of defendants complained of ana describe each such 


denial and state how each such denial was effected. 


26. Identify each person, firm and corporation who 
has complained about defendants in connection with the alleged 
denial of reasonable access to plaintiff's newspaper if said 
person will be a witness for plaintiff at the trial herein or 
concerning whom plaintiff intends to offer any evidence at 


trial. 


27. Identify each communication, written or oral, 
received by plaintiff from any person, firm and corporation 


complaining that he, she or it was, has been or is being 


ol7Fe 
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deprived of the opportunity to obtain plaintiff's newspaper, 


if the communication is to be offered by plaintiff as evidence 


at the trial hereof. 


28. State whether you have obtained a statement, 


‘affidavit or report from any person, firm and corporation 


alleged to have been affected by the activities of defendants 
described in Paragraphs 8, 9, 10, 11 ard 12 of the complaint 
and, if so, (a) if the statement, affidavit or report is in 
writing identify each such item and (b) if the statement, 
affidavit or -eport is oral, state when, by whom and to whom 
it was made and whether it was reduced to writing at a later 
date and, if so, who now has possession or custody of such 


writing. 


29. Identify each person, firm or corporation 
(excluding defendant, their officers, agents and employees) 
whom the plaintiff intends to call as a witness at the trial 
and who has 2en interviewed by plaintiff in connection with 
any of the matters referred to in Paragraphs 8, 9, 10, 11 and 
12 of the complaint, and (a). give the date and place of each 
such interview and identify each person present, and (b). if 
any discussions at such interviews were reduced to memorandum 


form, identify each such memorandum. 


30. With respect to Paragraph 13 of the complaint, 
set forth.(a). the manner, method or formula by which the 


damage and injury there set forth was computed, (b). the 


person or persons who calculated the amount of damage and injury 


claimed, (c). if such damage and injury was derived from 
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documents, identify each such document, and (d). as to each 


defendant, describe each act causing damage and injury, the 


| 
| date thereof, and the amount of damage and injury attributed 
to each such act. 


31. Supply the information requested in 


injury claimed in Paragraphs 17, 21, 28 and 32 of the complaint. 


“2 


Interrogatory 30 above with regard to the damage and/or 
| 32. Do you claim damages in this proceeding for the 
loss of advertising from customers to whom you have sold 


advertising space at any time? If so, state as to each such 


| 
customer, | 
| 
| 


(a). its name and address, and the identity 
of the person in charge of purchasing advertising 


on its behalf, 


(b). the period or periods during which you 


sold advertising to this customer and the date, 


if any, that these sales ceased, 


(c). the total amount of advertising (dollars 


and lina,e) actually sold to said customer for 


each year from 1964 to date, 


(d). whether you are claiming damages in this 
proceeding because you directly or indirectly made 
unewecossful attempts to sell advertising to séic 
customer, and if so, give the following details 


concerning each such attempt: (i) the date made, | 


| | 
| (ii) the identity of the person making such attempt 
| -19- | 
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on your behalf and the person representing the 

customer to or concerning whom the attempt was 

made, (iii) the type of advertisement involved, 


the actual price and discount, if any, offered 


by you and your applicable list price, if any, for 
each such type of advertisement, and (iv) the 
particular response made by the customer to the 
attempt, the date thereof and the identity of the 
person making said response and of the person to 
whom said response was made and whether the response 
was made orally, in writing, by telephone or by 


other means, 


(e). describe zach fact on which you will rely 
to support the contention that the loss of such 


advertising was caused by defendants' alleged 


combination and conspiracy, and 


(£). the identify of each document, including 
salesmen's reports, relating to or commenting on 


such lost advertising. 


33. Do you claim damages in this proceeding for 
the loss of advertising from customers to whom you have 


never sold advertising? If so, state as to each such customer: 


| 
| (a). its name and address and the identity 
of the person in charge of purchasing advertising 


on its behalf, 
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(b). the factual basis for your claim that 


said company was a potential customer of yours 
’ 


(c). the type of advertising in which said 
company was or would have been interested in 


purchasing from you, 


(d). whether you, directly or indirectly, 
made any attempts to sell advertising to, or to 


solicit orders for advertising from said customer, 


(e). if so, state (i) the date cach such 
attempt or solicitation was made, (ii) the identity 
of the person making each such a*tempt or solicita- 
tion on your behalf and the person representing 
said customer to whom each such attempt or solicita- 
tion was made, (iii) the type of advertising that 
was offered, the actual price and discount, if any, 
offered by you and your applicable list price, if 
any, for each such type of advertising, and (iv) 
the particular response made by said customer, the 
identity of the person making said response, the 
date thereof, the person to whom said response was 
made and whether the response was made orally, in 


writing, by telephone or by other means, 


(£). a description of each fact and document 
on which you will rely to support the contenticn 


that any of the events or occurrences listed above 


iat « 
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were caused by defendants' alleged combination and 


conspiracy, and 


(g). the identity of each document, including 
salesmen's euente.eutantan to or commenting on 
the attempts or solicitations described in your 
answer to (e) above in particular, or on the 
possibility of selling edvertising to said customer 


in general. 


TOWNLEY, UPDIKE, CARTER & RODGERS 


By ss att bi oh flee Sy then! 


A Member of the F Fita/ 


Attorneys for Defendant 
New York News Inc. 

220 East 42nd Street 

New York, New York 10017 
212 682-4567 


VINCENT J. DEBO, ESQ. 


Attorney for Plaintiff 
1140 Sixth Avenue 

New York, New York 19036 
212 972-1200 
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STATE OF NEW YORK ) 
) 8S.3 71 Civ. 121) 

COUNTY OF NEW YORK ) 

MARY ANN BANXOVICH, being duly sworn, depeses and 
says, that deponent is not a party to the action, is over 
18 years of age and resides at 225 Water Street, Perth Amboy, 
New Jersey, 08861. That on the 6th day of April, 1971, 
deponent served the within Interrogetories upon Vincent J, 


Debo, Esq. attorney for Plaintif£ in this action, at 1140 


Sixth Avenue, New York, New York, 10036 the address designated 


by said attorney for that purpose by depositing a true copy 
of same enclosed in zw postpaid properly addrecsed wréoper in 
official depository under the exclusive care and custody of 


the United States post office Cepartment within the Stace of 


Nuow York, 


} 4 
OC fr) / 4 
lp “4 tgehtces i ‘Ce — 
/ 


Sworn to before me, this 


6th day of April 1971, 


| ALA DC EN, 


LLL CO AG EY NE hea 
“ Notary Public 


a tr ace tee 


JOHN D. CANO} 
NOTSRY FULLIC, State of New York 
Blo. £9.5595940 Quai. in Westches! 1” Co 
Csrulicate fied in New Yorx County ‘ 
Loranussion Expires hiarca 3Q, 472 


SOUTHERN 


DAILY MIRROR, 


NEW YORK NEWS, 
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TO DISMISS FOR FAILURE TO PROSECUTE 
UNITED STATES DISTRICT COURT | Fiicd 1 72077 % 
DISTRICT OF NEW YORK - te. oh anf. eh 
ies mie | 2/ 3/23 
oe nnn nn nn nn enn nnn nnn X475 Ooi. LNs ELI/23. 
ae 
INC .+¢ : —_ 
Plaintiff, 2 71 Civ. 1211 (RLC) 
-against- : 
INC., HARRY GARFINKEL, $ NOTICE OF MOTION 


UNION NEWS COMPANY, INC., AMERICAN 
NEWS COMPANY, 


INC., and ANCORP, INC., 


Defendants. 


PLEASE TAKE NOTICE that upon the annexed affidavit o 


John D. Canoni, Esq., sworn to the 20th day of July, 1973, the 


exhibits 


annexed theretc, 2nd upon all papers heretofore filed 


and proceedings heretofore had herein, defendant New York News 


Inc. (hereinafter "The News") will move this Court at the Unit 


£ 


‘ 


ed 


: 
| 
| 
| 


| 
} 


States Court House, Foley Square, New York, New York, in Room 905, | 


on the 3rd day 


of that day or 


Rules of Civil 
News on the ground that plaintiff has failed to obey the June 21, 


1973 order of this Court requiring it to answer the interrogatoris 


(1) 


of August, 1973, at 10:00 o'clock in the foreno 


as soon thereafter as counsel can be heard for: 


an order pursuant to Rule 37(b) (2) of the Feder 


Procedure dismissing ‘this action as against The 


served upon it by The News by Jaly 16, 1973}, and 


(2) 


an order pursuant to Rule 37(d) of the Federal 


Rules of Civil Procedure dismissing this action as against The 


News on the ground that plaintiff has failed to serve answers 


interrogatories submitted under Rule 33 after proper service 


thereof; 


and 


on 


5 


al 


to 


| 
| 
| 
| 


ee — 


ae 


oe: OF MOTION - guLY 20, 1973 488 35 
TO DISMISS FOR FAILURE TO PROSECUTE 
(3) an order pursuant to Rules 37(b) (2) and 37(da) 


of the Federal Rules of Civil Procedure requiring plaintiff or 


oe pt al 


the attorney advising it, or both, to pay the reasonable expenses,’ 


including attorneys' fees, of this motion on the grounds stated 


in (1) and (2) above; and 


for such other and furthe~ relief as this Court may deem just 


and proper. 


Dated: New York, New York 
vuly 20, 12973 


TOWNLEY, UPDIKE, PRTER & RODGERS 


f \ 

By; mn \) OPEIWA 

A Member of the Firm 
Attorneys for Defendant New York 

News, Inc. 

220 East 42nd Street 
New York, New York 10017 
(212) 682-4567 


ROBERT W. FARRELL, ESQ. 
Attorney for Plaintiff 

67 Park Avenue 

New York, New York 10016 
(212) 787-7001 


EUGENE FREDERICK ROTH, ESQ. 
Attorney for Remaining Defendants 
230 Park Avenue 

New York, New York 10017 

(212) 686-8030 
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ee a ee i>-f 
|UNITED STATES DISTRICT COURT epee 4 } 
|| SOUTHERN DISTRICT OF NEW YORK ls . : : 4 a 
| & es Sf) 
| See — = Ud I 
I rea se ae eB % H ce / rd 2 To | 
|i DAILY MIRROR, INC., : Pech WS) fut 
| poe Mars ae 
Plaintiff, : lei 11" Ra) 


|} oat 

-against- 

i| SECOND SET OF 
l|NEW YORK NEWS, INC., HARRY GARFINKEL, : INTERROGATORIES 
| UNION NEWS COMPANY, INC., AMERICAN 

‘NEWS COMPANY, INC., and NCORP, INC., : 


Defendants. 


PLEASE TAKE NOTICE that pursuant to Rule 33 of the 


\| Federal Rules of Civil Procedure defendant NEW YORK NEWS INC. 
| : ; ; : 

'propounds the following interrogatories to be answered by 
‘plaintiff under oath within 30 days after the service hereof. 


These interrogatories shall be deemed to be continuing so as to 


require plaintiff to seasonably supplement or amend its answers 


lthereto as is more fully set forth in Rule 26(e) of the Federal 


Rules of Civil Procedure. 
DEFINITIONS 


| A. As used herein, "you" or "your" means plaintiff, 


its subsidiaries and its merged or acquired predecessors, its 


present and former sfficers, employes, agents and all other 
persons acting on behalf of the plaintiff or such subsidiaries 


lor such predecessors. 


| B. As used herein, the term "document" means any book, 
| pamphlet, letter, telegram, report, memorandum, record, diary, 
istudy, working paper, paper, chart, graph, data processing card 


ior tape, or any other writing. 
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C. The term “identify", wher used herein with referen 


to an individual person, means to state his full name and present 


address, if known, and his present or last known business positicn 


and affiliation. "Identify" when used with reference to a docu- 
ment means to state the date and author, the type of document 
(e.g., letter, memorandum, telegram, etc.), the addresses, and 


its present location or custodian. 


INTERROGATORIES 


1. State whether plaintiff has or ever had any sub- 
sidiaries or affiliates and, if so, with respect to each sub 
sidiary or affiliate, state (a).the name, address and job title 
of each officer and director; (b). the name and address of each 
stockholder; and (c). its date and state of incorporation and 


its form of organization. 


2. State the nature, extent and duration of each 
relationship or connection between plaintiff and (a) New York 
Mirror, Inc., (b) Mirror Publications, Inc., (c) National 
Telepix, Inc. and (d) Publishers Distributing Corporation, 


including the following as *o each such company: 


(a). the number of shares and percentage holding 
of stock or other security in such company held, directly 
or indirectly, by plaintiff or by any of its officers, 


directors or employees, 


(b). the number of shares and percentage holding 
of stock or other security issued by plaintiff and held, 
directly or indirectly, by such company, its officers, 


directors or other principals, and 


(c), the identity of any person now or ever 


employed by, or under contract to, plaintiff who are 
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1} or have been employed by or under contract to such 
company, including the job title and period or periods 
of employment of each such person with plaintiff and 


with such company. 
In regard to Paragraph 8 of the complaint: 


3. (a) State whether each defendant has been engaged 
in the alle sed combination and conspiracy throughout the entire 
|period of the purported conspiracy; (b) If not, state the time 
at which each defendant joined the alleged combination and con- 
spiracy and the time at which it withdrew therefrom; (c) If any 
defendant withdrew from the combination and conspiracy, state 
|whether that defendant later rejoined the combination and con- 
spiracy, and identify each such defendent, state the time such 


defendant rejoined and identify the act by which it rejoined, 


4. As to each defendant, identify and describe the 


lact by which it first joined the alleged combination and con- 


the alleged combination and conspiracy are unknown, state the 


i\f€irst date known upon which each defendant first engaged in the 


| 

alleged combination, conspiracy and list the other defendants 

| 

who were engaged in the alleged combination, conspiracy and 
actions on such date, the time and place where the act occurred 


land identify each person who acted for each defendant. 


| 6. (a). State whether the alleged continuing 
understanding referred to in said Paragraph 8 is 
claimed to have been express or implied or partly 


express and partly implied, 


| - 


ww 


\||spiracv. As to each such act, specify the time when and place 
|| where it occurred, and identify each person who acted for each 
|| defendant. 
| 
5. It the exact dates when each defendant first joinec 


1} ‘ 

} 
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(b). Insofar as the alleged continuing under- 
standing is claimed to have been express, state whether 
it was oral or written or partly oral and partly written. l 
To the extent written, identify all documents embodying | 
the continuing understanding, specifying the dates of 

| 
and parties to all such documents. To the extent oral, 
state the substance thereof, and the participants in | 
and the time and place of each conversation, and iden- | 
tify all documents which relate to each such conversation, ! 


specifying the dates of and parties to all such documents. 


(c). Insofar as the alleged continuing under- 


| substance thereof and identify the documents or acts 


' 
standing is claimed to have been implied, state the | 
' 
| 
from which it is implied. SF cify the date of and } 

| 


| parties to each such document, the time and place of 


| 
| 
| each act, and the names of the persons who performed 


7. Identify each of the "various other individuals 
| and firms" described in said Paragraph 8 and supply the informa- 
Il tion requested by I terrogatories 3, 4 and 5 above as to each | 
such individual and firm substituting “each other individual and 


| : P 
|| firm" for “each defendant" therein. 


| 
| 
aI | 
8. Identify the “other activities" described in <2id | 
\||\Paragraph 8 and, as to each such activity listed, specify the 


date, time and place where it occurred and identify each person 


who acted for on behalf of each defendant. 


| 9, State whether you contend that the defendants held 


meetings or conferences pursuant to the combination and conspiracy 


| 
| | 


conf 


erence, state: 


o 
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alleged in the complaint. If so, for each such meeting or 


(a). the date and hour when held, and the address 


at which held, 


(b). the identity of each executive, agent, 
representative or employee whom you contend repre- 
sented (i) defendant New York News Inc. and (ii) each 


of the other defendants at such meeting or conference, 


(c). each action taken, decision made, or agree-~ 


ment reached at such meeting or conference in furtherance 


of the alleged combination and conspiracy, and 


(i). each product, commodity or thing to 


which the action, decision or agreement related, 


(ii). each price or pricing policy, sales 
or selling policy, distribution or distribution 
policy established or discussed in regard to each 


such product, commodity or thing, 


(a). the identity of each person present at 
guch meeting or conference other than the defendants 


or their representatives, 


(e). whether you have custody of any minutes or 
other writings which you contend contain a record of 
what occurred at such meeting or conference, and, if 
so, for each such writing, give the identity of each 


person who prepared the writing, the date on which it 


was prepared and the identity of each person who has 


custody of such writing. 


40 


been communications or exchanges of information between the 


| defendants in furtherance of the alleged combination and con- 
|spiracy other than at meetings or conferences and, if so, for 


each such communication oz exchange of information, state: 


(a). the date and whether the communication or 


exchange of information was oral or in writing, 


(b). between or among which defendants and 


whic executive, agent, representative or employee of 


each such defendant the communication or exchange of 


information occurred, 


(c). the content of each communication and each 


item of information ex7h nged, 


(a). the identity of each person other than the 
€-fendants, or the executives, agents, representatives 
or employees listed above who witnessed or was present 


during such communication or exchange of information and 


(e). whether you have custody of any writing 
whereby information was exchanged, and, if so, the 
identity of each person who has custody of each such 
writing. 


« 


In respect to Paragraph 10 of the complaint: 


11. State whether the alleged combination and con- 


'spiracy had any objects and purposes other than those set forth 
in Paragraph 10 .): che complaint. If so, specify all such other 


objects and purposes. 


12. In regard to each of the objects and purposes 


lspecified in Paragraph 10, state separately what action in fact 
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10. State whether you contend that there were or have 


0 » 
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* 


1974 


each defendant agreed to take (i.e., the i.eans and methods 
pe | 


agreed to by which (i) plaintiff’s publication was to be 


destroyed and plaintiff driven out of business, (ii) 


- coe — >. | . | mins — my) le. lu 
essed and eliminated, (iii) a monopoly 


|} created and (iv) plaintiff's newspaper was not to be 


 & Identify each of "newspapers and other 
' 


tions serving the general public' 


of the complaint. 


14. In regard to Paraqraph 10(d), identify 


competition 


distributed). 


publica- 


referred to in Paragraph 10(b) 


each news- 


Stand or distribution point referred to, and as to each such 


newsstand or distribution point, state whether it is 


|be serviced or controlled by defendants and, if so, by 


defendant, during what period or periods and identify 
representing or acting on behalf of each defendant as 


such facility listed. 


In regard to Paragraph 11 of the complaint: 


15. (a). Specify and describe each "thing" 


each person 


to each 


( 


(act) 


done by each de“endant to effectuate or in any way to 


further the alleged combination ani sonspiracy ( 


ing all meetings held, agreements reached or oth 


includ- 


‘xr overt 


acts claimed to have been done) other than the "things" 


listed in subparagraphs (a) through (d) of Paragraph 1 


of the com; aint. 


(b). As to each such thing listed in your answe 


to 15(a) above, (i) identify the person or persons who 


acted for each defendant; (ii) the time and place of 


each such act; (iii) state the substance of what 


was 


said by each party; (iv) identify each person havin 
Y Pp g 


information or knowledge of such act; and (v) identify 


NEWS' SECOND SET OF INTERROGATORIES - FEBRUARY 4, 1974 


each document relating or referring in whole or in 


part to such act. 
16. In regard to subparagraph (a) of Paragraph ll: 


(a). State the date, tite and place of each 


such alleged refusal, 


(b). Identify the person or persons representing 
or acting on behalf of each defendant who participated 


in each such refusal, 


' 


(c). Identify each of the "newsstands" referred 


to, 


(a). Identify each of the "various other parts 
of the State of New York and the United States" related 


to, 


(e). State the reason given for each such refusal 
and identify the person to whom said reason was given, 


and the date thereof, 


(f). Identify each person having information or 
knowledge of the facts alleged-in said subparagraph, 


and 


(g). Identify each document referring or relating 
in whole or in part to the allegations of said subpara- 


graph. 
17. In regard to subpar/’.graph (b) of Paragraph ll. 


(a). State the dale, time and place of each 


occasion on which such pressure was allegedly exerted, 


asa@ 


™ ——— 
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(b). Identify each individual, firm and corpora~ 
tion on which such pressure was allegedly exerted and 
the person or per.ons representing or acting on behalf 


of each of the defendants allegedly exerting such pressure, 


(c). State the substance of what was said by each 


person at each such occasion, 


(a). Identify each person having knowledge or 
information of the facts alleged in such subparagraph, 


and 


(e). Identify each document referring or relating 
in whole or in part to the ‘llegations of said subpara- 


graph. 
18. In regard to subparagraph (c) of Paragraph ll: 


(a). State the date, time and place of each such 


instance, 


(5). Identify each person representing or acting 


on behalf of each defendant during each such instance, 


(c). Identify each of the "distribution places" 
to which additional copies of the "Daily News" were 


allegedly distributed, 


(a). Identify each person having “knowledge or 


information of the facts alleged in said paragraph, and, 


(e). Identify each document referring or relating 
in whole or in part to the allegations of said sub- 


paragraph. 


| 
| 


. Csa ) 
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19. In regard to subparagraph (d) of Paragraph ll: 


(a). State the date, time and place of each 


such instance, 


(b). Identify each such advertisement, including 
the date submitted, the identity of the person submittiag 


same and the person to whom it was submitted, 


(c). Identify each person representing or acting 


on behalf of each defendant during each such instance, 


(a). State each and every fact on which you will 
rely to support your contention that defendants "did in 
fact divert a very substantial portion of the advertising 


which might have been placed in pla. itiff's newspaper," 


(e). Identify each person having knowledge or 
information of the facts alleged in said subparagrap* 


and 


(£). Identify each document referring or relating 
in whole or in part to the allegations of said subpara- 


graph. 


20. State whether you contend that competition between 
plaintiff and any other newspaper has been or will be unreason- 
ably restrained as a result of the combination and conspiracy 


referred to in the complaint. If so, 


(a). Name each such other newspaper whose ability 
to compete will be, or is likely to be, unreasonably 


restrained, 


(b). Specify whether in each such instance there 
has been detriment to actual or potential competition, 


or both, and, if so, describe the nature of such detriment 


é ~10- 


a re 


NEWS' SECOND SET OF INTERROGATORIES - orpruX 4, 1974 %88 46 


specifying whether the competition involved is actual 


or potential or both, 


(c). Specify the manner in which competition is or 
may be unreasonably restrained in each such instance 
including, but not limited to, each line of commerce 
in which and each product for which competition is or 


may be allegedly unreasonably restrained, and 


(a). Identify each person who has knowledge of, 
and identify each document upon which you will rely 


to prove, this contention. 


21. In regard to Paragraph 12 of the complaint, (a). 
Identify the segment or segments of the public which have been 
allegedly denied such access, and (b). State the name and address 
of each firm, person and corporation whom you contend has been 
denied reasonable access to plaintiff's newspaper which denial 
was caused in whole or in part by the actions of defendants 
complained of and describe each such denial and state how each 


such denial was effected. 


22. Identify each person, firm and corporation who has 


complained about defendants in connection with the alleged denial 


of reasonable access to plaintiff's newspaper if said person will 
be a witness for plaintiff at the trial herein or concerning whom 


“% 


plaintiff intends to offer any evidence at trial. 


23. Identify each communication, written or oral, 


lreceived by plaintiff from any person, firm and corporation 


| complaining that he, she or it was, has been or is being deprived 


of the opportunity to obtain plaintiff's newspaper, if the 
communication is to be offered by plaintiff as evidence at the 


trial hereot. 


i a 


8 


aa 
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24. State whether you have obtained a statement, 


affidavit or report from any person, firm and corporation 


described in Paragraphs 8, 9, 10, 11 and 12 of the complaint 


| 
| 
| 
| 
| 
alleged to have been affected by the activities of defendants 
and, if so, (a) if the statement, affidavit or report is in 
writing identify each such item and (b) if t. 2 statement, 

affidavit or report is oral, state when, by whom and to whom 


it was made and whether it wis reduced to writing at a later date 


and, if so, who now has possession or custody of such writing. 


25. Identify each person, firm or corporation (exclud- 
ing defendant, their officers, cgents and employees) whom the 
plaintiff intends to call as a witness at the trial and who has 
been interviewed by plainctiff in connection with any of the 


matters referred to in Paragraphs 8, 9, 10, 1l and 12 of the 


complaint, and (a). give the date and place of each such interview 


at such interviews were reduced to memorandum form, identify 


and identify each person present, and (b). if any discussions 
each such memorandum. 


26. With respect to Paragraph 13 of the complaint, 


set forth (a). the manner, method or formula by which the 


damage and injury there set forth was computed, (b). if such 
jdamage sid tnjury was derived from documents, identify each such 

{ 

Jtccument. and (c), as to each defendant, describe each act causing 
damage and injury, the date thereof, and the amount of damage and 


injury attributed to each such act. 


27. Supply the information requested in Interrogatory 
126 above with regard to the damage and/or injury claimed in 


| 
‘gaa inci 17, 21, 28 and 32 of the complaint. 


28. With respect to your claim of damages in this pro- | 


ceeding for the loss of advertising from customers to whom you have 
| 


! 
sOld advertising space at any time, state as to each such.customer;| 


| 


-12- 
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(a). its name and address, and the identity of 
the person in charge of purchasing advertising on its 


behalf, 


(b). the period or periods during which you sold 
advertising to this customer and the date, if any, that 


these sales ceased, 


(c). the total amount of advertising (dollars and 


linage) actually sold to said customer, 


(ad). with respect to your claim of damages in 


this proceeding because you directly or indirectly made 


unsuccessful attempts to sell advertising to said customer, 


give the following details concerning each such attempt: 
(i) the date made, (ii) the identity of the person making 
such attempt on your behalf and the person representing 
the customer to or concerning whom the attempt was made, 
(iii) the type of advertisement involved, the actual 
price and discount, if any, offered by you and your 
applicable list price, if any, for each such type of 
advertisement, and (iv) the particular response made by 
the customer to the attempt, the date thereof and the 
identity of the person making said response and of the 
person to whom said response was made and whether the 
response was made orally, in writing, by telephone or 


~ 


by other means, 


(e). describe each fact on which you will r-ly to 
support the contention that the loss of such advertising 
was caused by defendants' alleged combination and con- 


spiracy, and 


-13- 
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(f). identify each document, including salesmen's 


reports, relating to or commenting on such lost advertis- 


ing, | 
| 


29, With respect to your claim of damages in this pro- 
ceeding for the loss of advertising from customers to whom you 


have never sold advertisin,, state as to each such customer: 


(a). its name and address and the identity of 
the persor in charge of purchasing advertising on 


its behalf, 


company was a potential customer of yours, 


(c). the type of advertising in which said company 
was or would have been interested in purchasing from 


' 

| 

| 

| 

| 

| 

| 

(b). the factual basis for your claim that said 
| 

| 

| 

| 

| 

you, | 
! 


(d). whether you, directly or indirectly, made 
any attempts to sell advertising to, or to solicit 


orders for advertising from said customer, 


(e), if so, state (i) the date each such attempt 
or solicitation was made, (ii) the identity of the person 


making each such attempt or solicitation on your behalf 


t 
| 
| 
{ 
| 
| 
| 
and the person representing said customer to whom each | 
such attempt or solicitation was made, (iii) the type | 
of advertising that was offered, the actual price and | 
discount, if any, offered by you and your applicable | 
list price, if any, for each such type of advertising, | 
and (iv) the particular response made by said customer, | 
the identity of the person making said response, the | 
date thereof, the person to whom said response was made 


and whether the response was made orally, in writing, 


by telephone or by other means, 


sah | 
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(f). a description of each fact and document on 
which you will rely to support the contention that 
any of the events or occurrences listed above were 
caused by defendants' alleged combination and con- 


spiracy, and 


(g). the identity of each document, including 
salesmen's reports, relating to or commenting on the 
attempts or solicitations described in your answer 
to (e) above in particular, or on the possibility of 


selling advertising to said customer, in general. 


Dated: New York, New York 


February 4, 1974 


TOWNLEY oN 


AV Tan 


if ember of the Fi 


Attorneys for Defendant 
New York News Inc. 

220 East 42nd Street 

New York, New York 10017 
(212) 682-4567 


ROBERT W. FARRELL, ESQ. 
Attorney for Plaintiff 

67 Park Avenue 

New York, New York 10016 


BARRETT G. KREISBERG, ESQ. 

Attorney for Defendant 
Harry Garfinkle 

104 East 40th Street 

New York, New York 


SAXE, BACON, BOLAN & MANLEY, ESOS. 


‘Attorneys for Remaining. Defendants 


39 East 68th Street 
New York, New York 1002: 
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° PLAINTIFF'S NOTICE OF MOTION - APRIL 12, 
1974 FOR FURTHER DISCOVERY 


UNITED STATI 
SOLTIIERN DISTRICT,NEW YORK 


* 
DAILY MII Rk INC., 
Plaintiff 
FL GIVE 32a 
-against- 

; — ; Serene pea NOTICE OF MOTICN 
NEW YORK NEWS GARFINKLE, pe RS eo td Boe 
AMERICA. C.,UNION NEWS 
co.,INC.,and 
sain Se hate en eee ae Aba tate oe eee eae 
SIRS: \ 

PLEASE Ti NOTICE,that the undersigned,upon the 

affidca W.FARRELL sworn to the 8th day of April 1974, 


and uf pore I proceedings heretofore had herein,will 
ak 
apply on the / “day of April 1974 at. 9AM in the fcrenoon at the 


“Court of the United States 


la 
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District Covrt,FPclie¢y Square,before the Hon.dudge Robert L.Carter, 
requiring the taling of depositions cf ore William McCullovch, 


President of the American News Company,Inc.,a aubsidiary of the 


Ancorp,Ine.;one2 Archie Gordon, employee of the defendant New 


York News Inc.,and an agent of that conpany and a key witness for 
the Plaintiff's case; one Willie Levine an employee or forier 
employee of the Gefendant Ancorp Inc.,and a4 key witness “for the 
Plaintiff in the matters alleged in Plaintiff's complaint,and for 
a further ORDER; ~ 

’ Disqualifying the attorney Foy Cohn Esq.,ana his 
law firm,Saxe,Bacon,Bolan & Manley Esqs.,and any member thereot 
from acting :n any capacity for any of the defendants,Ancorp Inc., 

nerican News Comrany Inec.,an@ Union News Company Inc.;and for a 
‘ further ORDER;and Direction of the Court; 
fv 


In the excercise of its discretion,authorizing the 


>) 


. continuance of this action,free of the general stay over anc 


against crecitor ard claimants issues in the regular courseor act 


a kama elem i tteieeain aiemtaan enema naan elite sedan does! Sta >... iinet ee ats | 
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PLAINTIFF'S NOTICE OF MOTION - APRIL 12, 
1974 FOR FURTHER DISCOVERY 
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Chapter II arrangement for relief by the defendant 


leng after the institution cf this action,with its 


‘For such other and further relief as this Cour 


< Yours,etc.: 
ROBERT W.FARRE 
Attorney for t 
67 Park Lvenue 
Stew York, City, 
516-246-4245 
a = 


Earret Weikreisherca Isa. 
104 East 40th Street 
New York City,N.Y.. 1OO16 


/ we "y 
EXgene | fe Serre) Rogh Bsc. 
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Saxe,Bacon,Bol] 


an & Manley Esq. 


yy 39 East 68th Street 
ry 


/ NEW York. CLey sy, 
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NEWS' AFFIDAVIT IN OPPOSITION TO PLAINTIFF'S 
APRIL 12, 1974 MOTION FOR FURTHER DISCOVERY 


1. I am an attorney iuly admitted to practice before 
this Court, I am @ member of the firm of Townley, Updike, Carter 


& Rodgers, attorneys for defendant New York News Inc. (the "News") 


iniere 
' Filed 
L/D 
UNITED STATES DISTRICT COURT BY 
SOUTHERN DISTRICT OF NE‘! YORK —_—_—— 
--- ef eee eee “sree - - = -X | 
DAILY MIRROR, INC., : 
, va Civ. i2ii : 
Plaintiff, : |: 
AFFIDAVIT IN’ OPPOSI-: 
- against -' : TION TO PLAINTIFF'S 
UNDATED MOTION RE- 
NEW YORK NEWS INC., HARRY GARFINKEL, : TURNABLE APRIL 17, 
UNION NEWS COMPANY, INC., a er a 1974 ' 
NEWS COMPANY, INC., and ANCORP., INC., : 
i 
Defendants. : | 
aR a ad aed a” i 
STATE OF NEW YORK ) | 
) SS.: j 
COUNTY OF NEW YORK) ; | 
. | 
MARK D. GERAGHTY, being duly sworn, deposes and says: 
{ 
{ 
' 
} 
' 
! 
{ 
| 
| 


and I am familiar with all proceedings had heretofore in the above- 
entitled action. This affidavit is made and filed in opposition 
to the. plaintiff's undated motion returnable before this Court 

on Aprii 17, 1974 with respect to all requests for relief containe 


in the notice of said motion except for plaintiff's requests for 
Pp i g 


an order disqualifying the attorneys of record for the defendants 
Ancorp, Inc., American News Company, Inc. and Union News Cuupany, 
Inc. and for an order permitting plaintiff to continue the prosec 


tion of this action free from the effect of any order staying 


#3 
a Sern 


© * 
aa €) 
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proceedings against defendant Ancorp,Inc. in any court which was 
made in proceedings in this Bankrupcy Court by Honorable Edward 


J. Ryan in a proceeding instituted by the filing of a petition 


rupcy Laws. 


2. The only relief sought against the News directly is 
a request that the Court order the News to produce for examinetion! 
before trial one Archie Gordon, alleged by plaintiff to be an 


employee of the News. 


| 
| 
| 
i 
| 
| 
for an arrangement pursuant to Chapter 11l of the Federal Bank- 
| 
| 
| 
3. On a number of previous occasions the attorney for 
plaintiff has made both written and oral requests that the Nowe 
produce Mr. Gordon fer oral examination. This firm wrote to 
plaintiff's attorney on three different occasions, in each case 
pointing out that Mr. Gordon is an employee the News was not re- | 


quired to produce for examination before triel and would not do 


So. In each communication it was pointed out that plaintiff's 


proper course of action would be to serve a notice of examination 


before trial and a subpoena upon Mr. Gordon. 


| 
| 
| 


4. Extracts of letters from this firm dated, respective, 


| 
| 
| 
| 
| 
! 


November 28, 1973, December 7, 1973 and December 13, 1973 are set 
forth in Schedule A which is annexed to and made a part of this 
affidavit as Exhibit A. These extracts contain the entirety of 
the responses of «his firm to plaintiff's attorney's request that 
the News produce Mr. Gordon. I understand that plaintiff's attor- 


ney has requested this Court to direct the News to produce Mr. 


. © 
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ee ee 


Gordon at the pre-trial conference held on March 21, 1974 but that 
this Court refused to do so. A brief memorandum of law is being 


filed simultaneously with the filing of this affidavit which 


memorandum, we believe, demonstrates that, without question, the 

News is not obligated to produce Mr. Gordca and that the proper 
si Pp Pproy 

procedure for plaintiff's attorney to follow is to subpoena Mr. 


Gordon as a witness. 


5. In addition to Mr. Gordon, plaintiff's attorney 
seeks an order directing Willy Levine and William McCullogh to 
submit to examinations before trial. Mr. McCullogh is claimed 
by plaintiff to be the president of American News Company, Inc. 


and Mr. Levine is claimed to be an “employee or former employee" 


of defendant Ancorp, Inc. 


a 


6. We assume that as in the case of Mr. Gordon, plain- 


t’ff£f's attorney is in practical effect seeking an order requiring 


————— + 


American News Company, Inc. and Ancorp, Inc. to produce Mr. Levine 
and Mr. McCullogh for examination berore trial. Since we repre- 
sent neither of these defendants.we do not take any legal positicn 
with respect to the procedure being followed by plaintiff's 


attorney to compel these two individuals to testify. 


7. The Cor. t's attention is drawn to the fact that on 
February 28, 1974 this Court conducted a conference for ccunsel 
in this action out of which emerged a schedule for the completion 


of discovery preceedings. j that hearing this Court made an 


ee 


oral order that April 12, 1974 would be the last Gay to compicte 


e) 
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discovery, including all depositions. Although plaintiff's 
attorney did not attend the conference before Judge Carter on 
February 28, 1974 he was sent a letter from this firm dated 
February 28, 1974 advising him of the oral order made by Judge 
Carter at the conference conducted that morning. A copy of this 
firm's letter to plaintiff's attorney is annexed to and made a 
part of this affidavit as Exhibit B. This Court's February 28, 


1974 oral order was reaffirmed at the March 21, 1974 pre-trial 


conference at which counsel for all parties were present. 


8. Since February 28, 1974 plaintiff has served 
interrogatories on the News, answers and objections to which are 


now being prepared and will be shortly served and filed. We do 


not contend that hecause plaintiff's’ attorney served the interrog- 


atories less than 30 days before April 12, 1974 that he is not 
entitled to answers because his late service did not give the 
News the 30 days to answer or object (which period it is entitled 
to under the Federal Rules of Civil Procedure). It was and is 
our view that the service of interrogatories by plaintiff's 
attorney on April'4, 1974 was in response to Judge Carter's oral 
direction with respect to the completion of discovery forthwith 
so that this case may be readied for trial, and the News will 
respond acc ordingly. 


~ 


9. However, quite aside from our objection to the pro- 
cedure being followed by plaintiff's attorney in connection with 
his effort to conduct an oral examination before trial of Mr. 
Gordon, we vigorously oppose that portion of plaintiff's moti. 
which seeks an order directing further examinations before trial 


in this action. 


a 
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, 


10. If plaintiff's attorney had desired to take the 
deposition of Mr. Gordon, Mr. McCullogh or Mr. Levine all he 


need have done in order to conduct and complete those depositions 


no effort to do this and instead waited until virtually the 


last moment to file the within motion. 


before April 12, 1974 was to notice the depositions immediately 
ll. This firm advised plaintiff*s attorney's "associate 
counsel" William Klein, Esq. that it intended to make a motion 
for summary judgment in this case. That advice was given to Mr. 
Klein when he served Interrogatories on this firm on April 4, 1974) * 
Plaintiff's current motion followed fast on the heels of our 


advice to Mr. Kein and seems calculated to frustrate, or at the 


very least inhibit, the making of a motion for summary judgment. 


upon receipt of this firm's letter of February 28, 1974. He made 
12. The affidavit of plaintiff's attorney is devoid of 
any kind of showing that the testimony of Mr. Gordon, Mr. Mc- 
Cullogh or Mr. Levine is necessary to the prosecution of plain- | 
| tiff's claim. Certainly, if plaintiff is to be permitted further 


than a month and a half to notice and conduct the very depositions 


it now seeks permission to take then plaintiff should be required 


to make an express showing of the nature of the testimony it 
§ 


expects to elicit from the parties it seeks to examine and the 


materiality of that testimony to the claims in its complaint. 


ke, a © 


Mark D. Geraghty 


Sworn to before me this 
16th day of April, 1974 


lin Peake 


Notary Public 

JOHN C. SCANT = 

NOTARY FUSLIC, Store of *: 

No. 32 1507753 

Qui ted.ia fay York ¢ aty 
Cer e Farts’ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
He Da ek Geisha ree arco ls Cede lst le ew rate 1a ie Lae 
DAILY MIRROR, INC., $ 
Plaintifé, : ANSWERS TC INTERROGA- 
TORIES 3, 2) 3, 5 
- against s (FARTIAL), 6 (PARTIAL), 
7 (PARTIA2L), 13 (PARTIAL 
JEWS, INC., HARRY 428 8 34. (PARTIEL)). 27, 18. Le 
COMPANY, LIC 22 22 (PARTIAL), 23 arc 
MY, INC. ps H 24 £ iINGSre 
RO re 
Hy SE 
RN Sie i ee ee, 
Defendant New York News Ine. by its Chaisman of the 
1c1S M. Flynn answers interrogatories So 2acee oe 
6 (partial), 7 (partial), 13 (partial), 14 (partial), 
21, 22 (partial), 23 and 24 (partial) ef plaintist'’s 
nterrogatories served April , 1974, as follows: 
INTERROGATORY 1 As to defendants statrs as a corpore= 
tate: 
oc 
(a) the state in which it was incorrorated, 
(>) the place where incorporated, 
(c)} the date when incorporated, 


amount of capitalization at time of 


~ 


incorporation. 


(a) State or New York, 

(b>; Same as answs to i(a) 
(6) ‘Mes 22). 2929 

(a $390,065 


Ral 


eo 

ae) aed . 
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INTERROGATORY 2: Your full name, address,titles hald 


ANSWER: 

(i) The full name and home address of Francis Plynn 
are respectively, Francis M. Flynn, 4 Priory Lane, Pelham Manor, 
New York, 

(ii) Mr. Flynn's titles as an officer and director of 


defendant New York News, Inc. ("News") Since 1963 have been 


(b) President of the News until May, 1970 and (c): Chairman of 


the Board of the News since May 1970. 


| 
1 
by you as an officer, or director every vear since 19653. 
| INTERROGATORY 3: State the principal business of 


i 
! 
' 
t 
(a) a member of the Board of Directors for the entire period, 
i 


(a) the nature and extent of such business, 


(c) when each such business was acquired, 
(2) the form of the organization, 
© 


(e) the names of officers and directors of such 


businesses or organizations. 


! 
| 
H 
| (b) the dates or dates of existence of each, 
ANSWER: 

(i) the principal buisness of the News is the publiva- 
tion of daily and Sunday ‘newspapers know respectively as the : 
"Daily News" and the "Sunday News", | 


(ii) the News is engaged in business activities other 


than the publication of the newspapers Gescribed in (i). For ' 


“y 
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1974 


the purpose of the answer to Interrogatory 3 only the word 


ancilliary shall be deemed to mean business activities conducted 


by the News, either directly or through subsidiary corporations , 


other than publication of the newspapers described inf (i). All 


of the ancilliary business of the News is conducted through sub- 


sidiary corporations. The News conducts the follewing ancilliary 


businesses: 


(x) the operation of (a) a television -coadcasting 


station and (b) 


an FM radio station in New York City, 


(y) the operation of an AM radio station-in Bridgeport, 


Connecticut, 


(z) the stevedoring and trucking of newsprint in 


New York City, 


(xx) the distribution of newspapers and magazines in 


parts of Westchester and Putnam Counties in the New York State 


and Fairfield County in the State of Connecticut. 


(a) see the facts set out in 3(ii) ahove, 


(b) as to the business Gescribed in 3(ii) (x) (a) since 


June 15, 1948; as to the business described in 


3(ii) (x) (b) since October, 1964; as to the 


business described in 3(ii) (y) since March 16, 


1967; 


as to the business described in 3(ii) (z) 


since October 16, 1961; as to the husiness 


described in 23(ii) (xx) since March 31, 1972. 


(c) each of the businesses described in 3 (ii) 


above was commenced or acquired on the re- 


spective Gates set forth in (b) above. 


OF MAY 3, 1974 


(a) the businesses described in 3(ii) above are 


operated by the following corporate entities 


all of the outstanding stock: 


WPIX, Inc., 


Connecticut Breadcasting Company, Inc., 


(iii) 


Daniels & Kennedy, Inc.; 


(iv) 


Inc. and the L. ity New. Company. 
(e) the names and directors of the corporaticns 


described in 3(d) are as follecws: 


William L. Cooper, Jr. 
Otis §. Freeman 

Lewis W. Brown 

James P, McCann 

Miss 2 Paine 


} (3) WreIxX, Inc., 
OFFICERS 
o 
Chairman cf the Board FPF. M. Plynn 
' 
President Fred M. Thrower 
| Executive Vice President Leavitt J. Pope 
| . 
| | Sr. Vice President- 
| Finance T. E. Mitchell 
} i 
| Vice Presidents: Hendrik Booraem, Jr. 
| 


Si Vice President Richard N. Hughes 
| ; g 

' 

} 


Py 
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of which the News owns directly or indirectly 
(i) as to the business described in 3 (ii) (x) 
(ii) as to the business described in 3(ii) fy) - 
as to the business described in 3(ii) (z) 
as to the buisness described in 3(ii) (xx) .- 


Gaynor News Company, Inc., and its wholly 


owned subsidiar «s, Tl Standard News Company 


| 
| 
i 
| 
| 


j 
i 
| 


soa 
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Treasurer fT. E. Mitchell 
Assistant Treasurer R. J. Rohrbach 
Secretary Leavitt J. Pope 


Assistant Secretaries W. N. Clark 
Vv. E.j Palmer 


Controller John P. Healy 
DIRECTORS 

Hendrik Booraem, Jr. Richard N. Hughes 

Raymond Colonari James P. McCann 

William L. Cooper, Jr. T. E. Mitchell 

F. M. Flynn Leavitt J. Pope 

Otis S. Freeman Fred M. Thrower 


(ii) Connecticut Broadcasting Company, 


OFFICERS 
Chairman of the Board FE. M. Flynn 
President Fred M. Trrower 
Executive Vice Presicent Leavitt J. Pode 


Vice President Raymond Colonari 


Treasurer “Be Mireehnens 

Secretary Leavitt J. Pope 

Assistant Secretary , T., E. Mitchell 
DIRECTORS f 

W. David Bodge T.-E. Mitchell 

Rayrond Colonari Leavitt J. Pope 

F. M. Flynn Fred M. Thrower 
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Inc., 
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(iii) 


President 

Vice President 
Treasurer 

Secretary 

Assistant Secretary 


Controller 


J. P. Hewitt 
W. H. James 


J. A. Kennedy 


(iv) Gaynor News Co: 


Chairman of the RPoard 


President 


Vice Presidents: 


Treasurer 
Assistant Treasurer 
Secretary 
Assistant Secretary 


Controller 


Carey 
J. B. Gaynor 


W. H. James 


Daniels & Kennedy Inc. 


V. 


J. 


J. 


Leon Braunstein 


W. 


I 


O 
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& 


’ 


F. Schucht 
A. Kennedy 
J. Rohrbach 
E. Palmer 
P. Hewitt 


J. Rohrbach 


E. Palmer 
J. Rohrbach 


F. Schucht 


any, iInc., 


E. Underwood 


B. Gaynor 


A. Carey 


‘Frank Hantke 


R. 
Cc. 
Vv. 


. 


OC. 


J. Rohrbach 
J. Hickey 
E. Palmer 


J. Hickey 


Lecn éAsche 


J. 


G. McCauley 


E. Underwcod 


6 


5 
a 
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INTERROGATORY 5: As to the acquisition of Gaynor 


News Company: 


(h) what type of business was Gaynor News, 


| 

| 
(i) what territory did it make distribution of 

magazines and or newspapers, . | 

(j) did Gaynor News distribute the New York News 


Inc. "News" daily and Sunday. 


ANSWER: 

(a) with respect to Interrogatory 5(h), see 
paragraph (xx) of the answer to Interrogatory 3 \ 
: | 
(c) with respect to Interrogatory 5(j), yes, | 
during the period from January 1971 to | 
March 1972. | 
| 
H 


INTERROGATORY 6: As to any other companies the "News" 


iat distributed newspapers daily and 


wy 
a 
re 
p> 
H 
Q 
Qu 
‘@) 
( 
Q 
re) 
ye | 
ct 
H 
12) 
~ 
i 
c) 
rey 
ct 
oy 


(b) with respect to Interrogatory 5(i), see (a) 
| 

| 

{ 


(a) names of such companies or organizations, 
(b) names of officers of such companies, = | 


(c) dates of such acquisitions or associations. 


| ANSWER: During the period from January 1971 to date 


| defendant, the News, has not acquired nor has it controlled 


l! (except for Gaynor News.Company, and its subsidiaries) and cor- 


| 


porations or otner husiness entities engaged in the business co: 


distributing newspapers daily and Sunday. | 


| 
| ; 
i] INTEPROGATORY 7: As to companies that distribute the 


Way 


News" daily and Sunday, 


| 
| j 
(a) name all companies so engaged, 
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(b) was Gaynor News one of those comranies, 


(c) was Union News Company one of those companies, 4 
(ad) names of places, states where "News" was | 
| dis.ributed, | 
(e) number of copies of "News" so distributed, daily 
and Sunday. 
ANSWER: 
(a) for the period from January 1971 through March, 

1972 the following companies distributed the 
| Daily News and Sunday News in the New York 
Metropolitan area: See Schedule A attached ‘ 

| heretc, | 

| (b) yes, 

(c) no 

| (a) for the period from January 1971 through March | 

| 1972 the Daily News and Sunday News was dis- { 
} | tribuced in all states of the United States of | 
i America and in the following foreign countrics: 

| (i) Canada © | 

| (ii) Belgium | 

| — (iii) Bermuda 

| (iv) British West Indies | 

| (v) England 

\ (vi) Germany 

! : (vii) Greece 


i! (viii) Holland 


! (ix) Iceland 
as) Italy 
} : | ! 
| (xi) Mexico i ¢ 


| (xii) Spain 


” 
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(e) (i) the approximate daily circulation of the 


Gq 


Daily News during the period from January 1971 


to March 1972 was 2.25 million, 


(ii) the approximate Sunday circulation of 
the Sunday News during the period from January 
1971 to March 1972 was 3.27 miilion. 

| 

| INTERROGATORY 13: As to a letter dated March 16, 1971 


written by Townley,Updike, Carter & Rodgers Esas. to the Daily 


igi at 42-15 Crescent Street, Long Island City, N.Y. 11101 


| (a) are you familiar with the contents of such 


(The relevant subsections of Interrogatory 12 are 


(b) were vou consulted before that letter was sent, 


H ic) @id vey approve of that letter being mailed, 
(a) if not you who approved who at the "News" approved 
ir . 
1 (e) was there a reply to cnat letter ever received, 
| (£) did Townley, Updike, Carter & Roagers. Escs. ever 
| : take any steps towards its statement “appropriate 
| action will be taken to restrain any infringing 
| or unfairly competing us," 
\| (i) was a meeting cr the direttors called upon this 
! 
! matter and cuestion? 
1 
ANSWER: 
(a) no, 
fh) 
\ / ~7 
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tu 
~- 


(£) 


(i) 


I do not kno’ who, if anyone, approved the 
letter referred to in this Interrogatory, 
no reply was received by the News, 

wi advised that no legal proceedings were 
rastituted by Townly, Updike, Carter & 


Rodgers, 


INTERROGATORY 14: State what “News" policy steps were 


taken, one by one, by you or anyone at the is", officers 


directors or owners or employees from the date of the purchase of 


the “Mirror" 


by the "News" from the years 1663-1964 through 1971 


and after the publication of the plaintiff's publication in 1970, 


(b) 


(e) 


(f£) 


what changes if any were made at the "News" due 
to the publication of the “Daily Mirror" the 
plaintiff herein? 

did you consider that the Daily Mirror in 

its format and size and photographs was a 
competitor and a threat to the circulation 

of the "News" and its advertising contracts? 

in your capacity as an executive and having 
been with the "News" for a long period of 

time, would you state that it, the ‘Daily Mirror", 
was a tabloid in the morning field just as 


was the “News"? 


ANSWER: 


(b) 
(e) 


to the extent that newspapers are distributed 
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| competitors with one another. I never con- ! 
| 
| ‘> > = . . ° 
} . sidered the Daily Mirror, in particular, as 
| | 
as competitor which was a threat to the 
| 
circulation of the News and its advertising 
contracts, 
i 
(f) the News is a tabloid newspaper and, the 
. . . | 
Daily Mirror was a tabloid newspaper. 
| 
However, I would not state trait "the Daily 
Mirror was a tabloid in the .orning field 
' 
just as was the News." 
INTERROGATCR: : Did you or anyone else at the "News" 
| 
: s ; ‘ i 
order any investigation to be conducted as to the activities of 
the Daily Mirror? 
| a) its circulation, its distribution, its 
| wholesalers? 


iF (b) its financial structure? 
(e) its staff, editars, sports department 


(d) its press 1un? 
| 


j ANSWER: I never ordered any such investigations and 


I am not aware of any such investigations being ordered by 


any other officers or employees of the News. 


\ INTERROGATORY 21: Are you familiar with the contents 
i! P P : : 
| of the Complaint in this action? ’ 


ANSWER: I am not familiar with the contents of the 


| conplaint of this action but I had been apprised of the nature 


oe eo eee 
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INTERROGATORY 22: Were you consulted by the law 
firm representing tne "News" before they sent the letters of 
March 16th 1971 and August 3l, 1965. 

(a) if not do you know who at tiie "News" was 

consulted? 

ANSWER: (I was not consulted with resject to the 


March 16; 1971 letter referred to in Interrogatory 22 and I 


do not know who, if anyone, at the News was consulted. 


INTERROGATORY 23: Did you confer in relations to the 
Daily Mirror starting publication in 1970 or prior to that time 


with any office mz.agers, or principals of the American News 


Company Inc., Union News Company Inc. or Ancorp Inc. Gaynor News, 


Newark News Suppliers, Albany News Company, Greater Boston News 


Company. 


(a) were there any letters written on this subject? 
(b) were there any phone calls made on this subjert? 
(c) were there any meetings held on this matter? 
(da) i sc, wiil you give us the documents, dates 


and names of any such individuals with whom 
vou had such contact? 
—ANSWER: I did not engage in any conferences of the 


~ 


nature described in Interrogatory 23. 


INTERROGATORY 24: Do you know Henry Garfinkle; 


” 


William MeCoullough, Willie Levine, Jimmy Gaynor, Archie Gordon 


Sol Giglio? What oral, written conversat.ons between you, 
1970-1973? 
ANSWER: I know Henry Garfinkle and Jimmy Gaynor. 


I do not kaow the other persons named in Interrogatory 24. 


12 


’ 


| 
| 


| 


a 


eee 8 en 
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I have had no communications, orally or in writing, with Mr. 
Garfinkle or Mr. Gay. or in connection with any matters 


relating to the Daily Mirror. 


a a 
ay “3 f uf . 
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_Francis M. Flynn 
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SS 
ee ee te ee 


STATE OF NEW YORK ) 
) SS.: 
COUNTY CF NEW YORK) 


FRANCIS M. FLYNN, being duly sworn upon his oath | 
deposes and says: | 
j 
| 


1. I am the Chairman of the Board of New York News, ! 


Inc., a corporation and defendant in the above~entitled action, 


and I am the agent of that corporation for the purpose of 


answering ths interrogatories served upon the corporation by | 
! 


plaintiff Daily Mirror, Inc. on April 3, 1974 and for making. this 


verification. 


2. I have read the said interrogatories and the 


foregoing answers thereto are true according to the best of m 


pa See ee 


| 
| 
! 
| knowledge and belief. 


Francis M. Fiynn 


fe, 58 
| -'f ‘ je 


of Mas , 1974 


AS ey. ¢ 
/ leer its GG ie SO eee 
Notary Public 


MARY C. CANNON 
Notary Pubic, St: of New York 


No. 41-5555259 Querr: County 
Certificate filed in Mew York County 
Commission Rapires Mare’ 30, 1976 


a oe Bie 
PAAR ETS COs. Oe 
Sworn to before me this 2 day 
i 
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Ds, 


SCHEDULE A 


The New York News Inc. distributes the News daily 


and Sunday in the five boroughs of New York City. | 


2. 


The following are the names of the companies that 


disitribute the News daily and Sunday in the greater metropolitan 


Yew York area: 


a) 
b) 
c) 
da) 
e) 


f) 


Union County Newsdealers Supply Co. 
New Brunswick Newsdealer Supply Co. 
Jersey Coust News Co. 

Brauninger News Co. 

Newark Newsdealers Supply Co. 
Passaic Co. News Co. 

Peekskill NY 


Rockland News Agency, Inc. 


Gaynor News Company, Inc. 


Standard News Company; Inc. 


ee 
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DENYING PLAINTIFF'S MOTION FOR FURTHER DISCOVERY 


DER OF JUDGE CARTER DATED NOVEMBER 15, 


-ugainstr- 


NEW YOR’ Nits 
LE ,AMERICAN g NY 7? 
UNION NBWs COMLANY 1 NC aR t OR 
Inc. oy 


Defendants 


NOTICE OF HOTICN 


ROBERT Wor) 


Attorney for 


Plaintif£ 
Office and Post Office Address, Telephone 
67 Park Avenue 
New York i we } 
\ Yorn City,N.Y. 1cgi4, 
516-242-9245 


Attorney(s) for 


fe _ 
Fvice of a copy of the within 


is hereby admitted 


t 


Tated, 


rneyis) for 


-f ee 


Phe an i Le 


—_ 


a i’ t? ! . : . CK find < 7Vn hun? f 


Motion denied except there now appears 


a 


to be no barrier to this action by virtue of the stay 


ordered in the bankruptcy a_tion. 


/s/ Robert L. Carter 
U.S.D.d. 


Wilson 


Mrs. 


Gwendolyn E. 


Secretary to Judge Carter 


791=0959 
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PLAINTIFF'S NOTICE OF MOTION 
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cae i ees 
UNITED STATES DISTRICT COURT ee ete 
SOUTHERN DISTRICT OF NLW YORK i GeO Mi NASER 


Plaintiff 
ve CRS 222s 
~against- 


WEY YORK NEWS INC. ,WARRY GARFINKLE 
AMSRICAN NEWS CO.,INC. ,vilION NEWS 


CO. ,inC.,and ANCOPR, Dic. . 


ct 
Yn 


Defendan 


PLEASE TAKE NOTICE,that upon the annexed affidavit of 


sworn to the 4th day of March 1$75,and the 


Wotice of Motion heretofcre served upon you and filed with the 


Court dated Apr vth,1974 and made xeturnable on April 18th,1374, 
and the supporting papers thereto annexed,and upon the Order of | 


“ou,Jdudge Eavard J.Ryan,Bankruptcy Judge,lifting the omnibus stay 


hexetosore entered in bankruptcy proceeding entitled in re:ANCORP, 
Inc.,foc Chapter <I proceeding Debtor herein,made and entered on 
the 17th day of November 1974 and the endorsement .: ..g made 


th ereon,by Hon. Judge Robert L.Carter,dated November 18th,1574, 
and the letter of the District Judge herein dated October 10,1974, 
authorizing the resumpsion of proceedings herein,free and clear of 
wicn and as liftad, 

the undersigned will renew his aforesaid application, 


ae! 
"~e 


at the 


, 


| 
Foley Square,United States District Re 
! 
i 


oS 
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ern District of New York, on the 2lst day of March 1975 at 3: 


in the forenoon or as scon as ccunsel made be heard,made re- 


turnable April 17th,1974,as made for the taking of depositions 

as recited in said Notice of Motion,now thr* the said omnibvs 

stay has been duly ordered liftec so as to permit the resumption 

of the within ection,up to the entry of judgment herein ,and for 

the fixing cf expeditious dates for each witness’ orderly examina 
ion,and for ruling of the District Judge as tu plainci:..'s demand 


for the disqualification of Roy M.“»chen,Esq.,arnd his law firm 


acting for any of the defen. ai. 


ec 


such other and further reli. £ 


Dated: March 4th,1975 


New York,N.YX. 


TO: Townley ,Updike,Carter, 
and Rogers Esqs. 
220 Hast 42nd Street 
New York City,N.Y¥.10017 


Barret W.Kreisberg Esq. 
104 East 40th Street 
New York,N.Y. 10016 


,On grounds as alleged,and for 


may be fitting herein. 


= 


Yours,etc ; 


ROBERT W.FARRELL 

Attorney for tne Plaintiff 
67 Park Ave.ue 

New York,i.Y. 10016 


‘516-248-8245 


Saxe ,Bacon,Rolan,& Manley Esqs. 


39 East 68th Street 
New York,N.Y. 
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LETTER OF MARK D. GERAGHTY, ESO., TO ROBERT W. 


FARRELL, ESQ., DATED MAY 16, 1975 


May 16, 1975 


‘ 
Robert W. Farrell, Esq. ; 
1190 O12 Country Road 
Mineola, New York 11501 Be 


Rez; Daily Mirrer, Inc. v. “ow York 
Tews c., ct al, 


A tn 


Dear Mr. Farrell; 


Pursuant to the undertaking made in my letter to Judge 
Frankel dated Avril 29, 1975 X have caused a review to be 


made of the minutes cf meatings of the board of Nirectors of 
the New York Uews Inc. from the period 1863 to 1972 to 
determine if those minutes contain any roference of any 


While we undertook to file an affidavit setting forth 
the results of our oxmaination of the minutes of directors 
meetings of the New York News Ine. and will do so prior to 
the submission of our metion for sununary jucgment, I thorsht 
it would _c-arvropriate to informa you that our investigation 
Cisclosed no reference of any nature vhatever in the minutes 
ef directors meetings of the Yew York “News inc. to either 
the Daily Mirror or the newspaper published by that comnany. 
I thought you would want to have this information in connection 
with your preparation of answering papers to our motion for 
sunmary judgment. 


I have examined the zeroxed copy of the acguisition 
agreement bctween the Hearst Corporation and the Mew York 
News Inc. which you returned to us under your letter dated 
May 3, 1975. I nete that the Yerox copy which was returned 
to us dncluded a last page which apparently did not reproduce 


© | © 
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Robert W. Farrell, Fsq. 2 May 16, 1975 


‘ in an adeyuate manner so that it is not fully leqible. In 
consequence I am delivering to you with this letter a 
reproduced copy of the last page of a conformed covy of the 
acquisition agreement which is the best we have been able t 
do. Since it is still partly illegible, I am also enclosing 
a zeroxed copy of the original signature page of the acquisition 
agrecanent. 


Sincerely, 


NDS/cs Mark D. Geraghty 


Enclosures 


& 
r Py nn an 
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NEWS' NOTICE OF MOTION Pree on 
MAY 5, 1975 FOR SUMMARY ERS a 4-[: ; 
JUDGMENT atsiien  [4/ fa 
‘= Ate: 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eo iso hapa in ee we aa leet a a ee a 

DAILY MIRROR INC., 
Plaintiff, 

- against - 

NEW YORK NEWS, INC., HARRY GARFINKLE, 

AMERICAN NEWS COMPANY, NC., UNION 

NEWS COMPANY, INC., and ANCORP, INC., 
Defendants. 

Be a Le aie ily. aah ae a OD a ae 
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"Por Referral to 
Judge Frankel After 
Docketing" 


ye 
(MEF) 


Index No. 
Civ. 1211 


NOTICE OF 
MOTION _ 


PLEASE TAKE NOTICE that upon the pleadings, the annexec 


affidavits of Mark D. Geraghty, Esq., sworn to May S, 


Rauch, sworn to May 5, 1975, James J. Lynch, 


1975, Archie Gordon, sworn to May 2, t973) 


Esq., 
Exhibits 


annexed hereto, and upon all] papers 


and upon all prior proceedings 


and Jeffrey A. 


1975, 


May ? 


iay 
' 4 


sworn to 


Shuman, 


sworn to May 1, 1975, together with_the Appendix of 


filed in this action 


had herein, the unéersigned will 


move this Court before the Honorable Marvin E. Frankel at Room 


2002 of the United States Courthouse at Foley Square, New York, 


New York, on the 27th day of May, 1975, at 10:00 o'clock in the 


forenoon of that day, 


heard, 


of Civil Procedure, granting to defendant New York News, 


summary judgment dismissing the complaint. 


PLEASE TAKE FURTHER NOTICE that by 


or as soon thereafter as counsel can be 


for an order pursuant to Rule 56(e) of the Federal Rules 


TNC.» 


order of the 


| 
| 
| 
| 
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NEWS' NOTICE OF MOTION 
FP 1975 FOR SUMMARY JUDGMENT 


Honorable Marvin E. Frankel, dated April 24, 1975, plaintiff is 
required to serve on the undersigned, by no later than 5:00 


o'clock in the afternoon of May 19, 1975, answering papers, if 


any, in opposition to this 1 ion. 
Da * New York, New York 
May 5, 1975 SOULS: 6tc., 


TOWNLEY, UPDIKE, CARTER & RODG sER 


eg ce SS 


\ as Member of the Firm 

Attorneys for Defendant, New 
York News, Inc. 

220 East 42nd Street 

New York, New York 10917 
(212) 682-4567 


TO: 


Saxe, Bacon, Bolan & Manly 

Attorneys for Defendant, Ancorp 
National Services; Inc. 

39 East 68th Street 

New York, New York 10021 


Barret G. Kreisbery, Esq. 
Attorney for Henry Garfinkle 
104 East 40th Street 

New York, New York 10016 


Robert W. Farrell, Esq. 
Attorne’ for Plaintiff 

67 Park Avenue 

New York, New York 10016 


NEWS' STATEMENT PURSUANT TO LOCAL RULE 9 (gq) 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 
--—-— = -— = Fe er RE ee eee HX 
Index No. 71 
DAILY MIRROR, INC., Civ. 1211 (MEF) 
Plaintiff, DEFENDANT, NEW YORE 
NE"IS, INC.'S STATE- 
- against MENT FILED PURSUANT 
TO RULE 9(g) OF THE 
NEW YORK NEWS, INC., HARRY GARFINKLE UNITED STATES 
AMERICAN NEWS COMPANY, INC., UNION NEWS DISTRICT COURT FOR 
COMPANY, INC., and ANCORP, INC., THE SOUTHERN DIS- 
TRICT OF NEW YORK 


Defendants. 


Pursuant to Rule 9(g) of the General Rules of this 
Court defendant New York News, Inc. submits the following state- 


ment of material facts as to which there is no genusne issue to 


be tried, in support of its inmotion for summary judgment dismissin: 


the complaint pursuant to Rule 56 of the Federal Rules of Civil 


Procedure. 


1. During the period beginning on January 4, 1971 and 


continuing until March 4, 1972 plaintiff published a daily 


tabloid newspaper entitled the "Daily Mirror" which was distribu- 


ted and sold principally in the City of New York. 


2. Defendant New York News, Inc. was at all times 
relevant to the allegations in the complaint and presently 
is engaged in the publication of a daily newspaper known as the 
"Daily News" and a Sunday newspaper known as the "Sunday News" 


which was and is.distributed and sold in the City of New York 


and‘ throughout the United States. 
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NEWS' STATEMENT PURSUANT TO LOCAL RULE 9 (a) 


3. Defendant Ancorp National Services, Inc. was at 


all times relevant to the complaint and is engaged in the dis- 


tribution of various newspapers, periodicals and other publica- 
tions from newsstands to the general public in New York City and 
in various other places in the Uni-~ states. 


4. Defendant Henry Garfinkle was at all times relevant 
t. tne allegations of the complaint the chief executive and 


chief operating officer of Ancorp National Services, Inc. 


5 During the period of approximately six days from 
the date of its initial publication on January 4, 1971 the Daily 
Mirror was sold from certain newsstands of Ancorp National 
Services, Inc. in the City of New York. The sale from certain 
newsstands of Ancorp National Services, Inc. was thereafter 


discontinued. 


6. No officer, director, representative, agent or 
employee of defendant New York News, Inc. (a) engaged in any 
correspondence or other communication of any nature whatever with 
any officer, director, representative, agent or employee of any 
other ¢efendant or with defendant Henry Garfinkle or any other 
person or entity or (b) did any act either singlely or jointly 
with any other person or entity which had the purpose or effect 
of causing the removal of the Daily Mirror from any newsstands 


of Ancorp National Services, Inc. 


7. No officer, director, representative, agent or 


employee of deZendant New York News, Inc. engaged in any 
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NEWS' STATEMENT PURSUANT TO LOCAL RULE 9 (9) 


correspondence or other communication of any nature whatever 
with any officer, director, representative, agent or employee of 
any other defendant or with defendant Henry Garfinkle concerning 
any matters of any nature whatsoever r iting to the Daily 
Mirror except for a single conversation between Jack Underwood, 


an officer and director of New York News, Inc. with defendant 


Henry Garfinkle which conversation occurred subsequent to the 


vymoval of the Daily Mirror fxom the newsstands of Ancorp Natione 


Services, Inc. The sole reference in that conversation to the 
Daily Mirrox was an .ngquiry by Mr. Underwood as to the reason 
for the removal ot the Daily Mirror from the newsstands of 


Ancorp National Services, Inc. 


8. The New York News, Inc. did not itseif or in 
combination with any other person or entity nor did it. cause any 
other person or entity to: 

(a) destroy the Daily Mirror or drive it out of business; 
(b) surpress or eliminate competition between and among 
oiher newspapers and publications concerning the general public; 
(c) -reate a monopoly in the dissemination of the news; 
‘(d) cause any persons not to distribute the Daily Mirror 


to any newsstands or other distribution points serviced or con- 


trolled by Ancorp National Services, Inc. or any other persons or 


to cause any persons not to sell the Daily Mirror from any 
newsstands or other distribution points. 

(e) exert any pressure on any other persons or any 
individuals or firms to refrain from carrying the Daily Mirror 


or to refrain from advertising in the Daily Mirror. 


NEWS' STATEMENT PURSUANT TO LOCAL RULE 9 (g) 


(f) cause any copies of its newspapers to be distributed 
to any distribution places in order to eliminate the distribution 
and sale of the Daily Mirror or to divert any portion of the 
Daily Mirror's circulation. 
(g) attempt to divert or in fact did divert any advertising 
which might have been placed in the Daily Mirror. 
Dated: New York, New York 
May 5, i975 TOWNLEY, UPDIKE, CARTER & RODGERS 
i.ttorneys for Defendant, New 
York News, Inc. 
220 East 42nd Street 


New York, New York 10017 
(212) 682-4567 


Robert _W:_Farrell, 
Attorney for plained 
67 Park Avenue 

New York, New York 100lo 


q- 
£ 


f 


Barret G. Kreisberg, Esq. 
Attorney for Henry Garfinkle 
104 East 40th Street 

New York, New York 10016 


Saxe, Bacon, Bolan & Manley 

Attorneys for Defendant Ancorp 
National Sarvices, Inc. 

39 East 68th Strect 

New York, New York 10021 


ih 
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AFFIDAVIT OF MARK D..GERAGETY, ESO., IN 
SUPPORT OF MOTION FOR SUMMARY JUDGMENT 


SOUTHERN DISTRICT OF NEW YORK 


DAILY MIRROR INC., 


Plaintiff, AFFIDAVIT IN SUPPORT 
OF DEFENDANT NEW YORK | 

- ag-inst - NEWS, INC.'S MOTION 
FOR SUMMARY JUDGMENT 


| 
! 
' 
UNITED STATES DISTRICT COURT 
i 
| 


NEW YORK NEWS INC., HARRY GARFINKLE 
AMERICAN NEWS COMPANY, INC., UNION NEWS 
COMPANY, INC., and ANCORP, INC. rnaex 7). Cie; P2T7 
(MEF) 
Defendants. 


STATE OF NEW YORK 


— ~~ 
12) 
io? 
7 


COUNTY OF NEW YORK 
MARK D. GERAGHTY, being duly sworn, deposes and says: 


1. I am an attorney admitted to practice in the 
Courts of the State of New York and in this Court. I ama 
member of the firm of Townley, Updike, Carter & Rodgers, attorneys 
for defendant, New York News, Inc. (the "News") and am familiar 


with all proceedings had heretofore in the within action. This 


Se RD A SS RS 


affidavit is made in support of a. motion brought by the News for 
summary judgment dismissing the complaint pursuant to the provi- 


sions of Rule 56 of the Federal Rules of Civil Procedure. 


“% 


The Parties 


2. This action was instituted by the filing of a 
summons and complaint on March 16, 1971. The plaintiff, Daily 


Mirror, Inc., was then publishing a morning newspaper known as 


| 
| 
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said newspaper on January 4, 1971. As the Court mey know, a 
morning tabloid newspaper Known as the "New York Mirror" was 
published in New York City from 1924 to October 1963. Daily 
Mirror, Inc., the plaintiff herein, is not connected or related 
in any way with New York Mirror, which was a division of the 
Hearst Corporation. On October 15, 1963, the News purchased 


certain assets of New York Mirror from the Hearst Corporation. 


The Daily Mirror (the "Mirror"), having commenced publication of 
3. At all times relevant hereto = ‘ndant News has 
published a daily morning newspaper known as -~he ."Daily News" and 
a Sunday newspaper known as the "Sunday News". The other defen- 
ants will be referred to collectively as the "“Ancorp defendants". 
The corporate history of Ancorp National Services, Inc. sued here- 
in as Ancorp, Inc. ("Ancorp"), is described in the accompanying 
affidavit of Jeffrey A. Shuman, Esq., Cerporation Counsel for 
Ancorp. His affidavit shows that defendant American News Company, | 
Inc. is the same entity as Ancorp. The name was changed to etites 
in 1965. Defendant Union News Company, Inc. was formerly a subsi- 
diary of Ancorp and was merged into Ancorp in 1967. Mr. Gar~finkle 
was Ancorp's chief executive officer during 1970-72, the period 
relevant to the allegations in the complaint. At all relevant 
times Ancorp was in the business of selling newspapers from 


newsstands to the general public in the greater metropolitan area 


of New York and in other cities throughout the United States. 


The Complaint 


4. The complaint (a copy of which is included as 


8 
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_ SUPPORT OF MOTION FOR SUMMARY JUDGMENT 


Exhibit A in an Appendix of exhibits being submitted herewith) 
contains five causes of action,claiming aggregate damages of 
$90,000,000, as follows: 

(a) The first cause of action is alleged to arise out of 
“the anti-trust laws of the United States, more particularly 
the Sherman Anti-Trust Act, 15 USC Sections 1 and 2" and seeks 
actual damages of $10,000,000 trebled; 

(b) The second cause of action is alleged to arise under 
"the Anti-Trust Laws of the State of New York, more pzrticularly 
the Donnelly Anti-Trust Act, General Business Law. Section 340" 
and seeks actual damages of $10,000,000. 

(c) The third cause of action is alleged to arise under 
"the common law of the State of New York" and seeks actual damages 
of $10,000,000 and punitive damages of $20,000,000; 

(a) The fourth cause of action is alleced to arise under 


“Section 1 of the Sherman Anti-Trust Act" and seeks actual damages 


Jjof $5,000,000, trebled; 


(e) The fifth cause of action is alleged to arise under 
"Section 1 of the Donnelly Anti-Trust Act" and seeks actual 
damages of $5,000,000. 

5. Generally, the complaint alleges (8) that “com- 
conspired to restrain and monopolize trade and commerce in the 
dissemination of the news and newspapers. The object of the 
purported combination and conspiracy was to destroy the Mirror 


and drive plaintiff out of business by means of an alleged 


agreement not to distribute the Mirror at newsstands or other 


| 
mencing in or about January 1971" the defendants combined and 


= 
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outlets operated by the Ancorp defendants and to suppress and 
eliminate competition between newspapers, thus creating a monopoly 


in the dissemination of the news. 


6. The complaint sets forth ({11) what plaintiff 
contends were the steps taken to gain the object and purpose of 
their alleged conspiracy. It is alleged that defendants: 

(a) Refused to carry plaintiff's newspaper and to distribute 
it to newsstands in New York City and elsewhere. 

(b) Exerted pressure on those to whom defendants regularly 
distributed newspapers and periodicals to compel such persons to 
refrain from carrying the Mirror on their newsstands and to 
refrain from advertising in the Mirror. 

(c) Sponsored and helped the News by distributing additional 
copies of the News in order to eliminate the distribution and 
sale of the Mirror, thereby depriving the Mirror of a "very 
substantial portion of its circulation". 

(a) Attempted to divert and in fact diverted a "very substan 


portion" of the advertising which might have been placed in the 


Mirre 
Plaintiff's Business 
7. Plaintiff was i:corporated in New York City pursuant 
to the laws of + «= State of New York in April, 1967, according to 


plaintiff's answers to Interrogatories served by the News on 
April 6, 1971. The Interrogatories are Exhibit B of the Appendix 
and the Answers are Exhibit C. Plaintiff's Chief Executive 
Officer, as well as its present attorney of record is Robert W. 


Farrell, Esq., who has stated that the plaintiff was capitalized 
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to the extent of $500,000 (Farrell affidavit of August 3, ERIS, 


which is included in the Appendix as Exhibit D). 


8. From plaintiff's answers to the April 6, 1971 
Interrogatories it appears that plaintiff made an offering of its 
shares pursuant to an exemption provided for in the Securities 
Act of 1933, commonly known as a Regulation A offering. 
lan offering circular (Appendix, Exhibit E ) disseminated to the 
investing public at the time of the Regulation A offeri: 7 disclosec 
the intended business of plaintiff to be the publication of a 
newspaper. The offering circular which, of course, is an instru- 
ment for selling securities, contained substantial information 
with respect to e contemplated business of plaintiff and set 
forth in detail the risks which investors would take in the event 
that they elected to purchase plaintiff's stock. Under the 
heading "Risk Factors" the public was told that plaintiff had 
previously started an unsuccessful newspaper and that Mr. Farrell 
(who was to be the newspaper's only officer with newspaver ex- 
perience) had in the past had an executive association with news~ 
papers which were involved in bankruptcy proceedings. Potential 
investors were also advised that the proposed newspaper would be 
in competition with two of the largest and most read papers in 
the world which had large experienced staffs and that in the 
seven years preceding the offering of plaintiff's securities 


established newspapers in New York had discontinued publication. 


9. The offering circular also contained two other 
sections which are of significance to this action. One was 


entitled "Proposed Distribution" and the other "Advertising". 


AFFIDAVIT OF MARK D- GERAGHTY, ESO., IN | 
SUPPORT OF MOTION FOR SUMMARY JUDGMENT 
As to revenue from distribution and sale of newspapers, plaintiff | 
carefully stated to prospective investors that although it did not |} 
anticipate any difficulty in obtaining distributors on satisfac- oy 
tory cerms "the fact that a paper is being delivered to vendor 
gives no assurance that it will be sold to the consumer". With 
respect to advertising revenue, plaintiff forewarned prospective 
investors that it did not anticipate any significant revenues 
from advertising until its newspaper had a substantial circulation 
The offering circular pointed out that there was no assurance 
that a substantial circulation would occur and that "general 
commercial advertisers do not usually utilize a newspaper as a 


media until it has achieved a fairly high level of circulation." 


10. As far as I have been able to ascertain, the Mirror 
never was a member of any organization which compiled and pub- 


lished circulation data. As a result, it is virtually impossible 


to determine the actual circulation of the Mirror during its | 
existence. In its answer to the News' April 6, 1971 jor 


ies, which answers were signed by Mr. Farrell as plaintiff's 


attorney, plaintiff appeared to contend that the Mirror's circula- 


tion was 180,000 copies per day. It should be noted, however, 
that plaintiff's answer is most confusing and we are interpreting | 
the answer as liberally as possible for the purpose of this affi- 
davit. This figure, however, is subject to question since Mr. 
Farrell himself, in an interview referred éo in the September 25, 
1971 New Yorker iii. stated that the newspaper's press run 

(as opposed to circulation) was only 75,000 copies a day. A 

copy of the New Yorker article is Exhibit F of the Appendix. 


The only third-party estimate we have been able to find is an 


article published in the March 4, 1972 Editor and Publisher 
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which placed circulation at approximately 50,000 copies a day 

(Appendix, Exhibit G), and this estimate would, in these circum- 
stances, appear to be the most realistic. In any event, plain- 
tiff's newspaper did not survive and d‘scontinued publication on 


March l, 1972. 


Discovery Proceedings 


-11. Although the within action was instituted only a 
little more than two months after the Mirror first appeared on 
the newsstands at a time when the Mirror was still fighting for 
its existence, plaintiff failed to take a single step in the 
prosecution in this action for more than two years, and only 
acted when it appeared that the action might be dismissed for 


lack of prosecution. 


12. Plaintiff's discovery proceedings have been as 
follows: 
(a) The depositions of the following persons: 

(i) Henry Garfinkle on July 30, 1973, October 19, 
1973 and October 31, 1973;* 

(ii) Jack E. Underwood, Vice President and 
Director of Sales of the News on July 30, 1973, October 5, 1973 
and October 16, 1973; 

(iii) Harry R. Kane, Assistant Circulation Sales 
Manager of the News on October 16, 1973; : 


(iv) James W. Rodgers, Esq., a member of my firm, 


on December 31, 1973; 


® To the extent that we can obtain the cooperation of other 
counsel, executed transcripts of all depositions will be filed 
with the Clerk of the Court by the return date of the motion 
for summary judgment. 
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| 
| 
| 
| 
| 
(v) Edward M. Maher, Esq., a member of my firm, | 
on February 22, 1974; 
vi) Archie Gordon, the general manager of Gregg | 
News Company, on April 7, 1975; | 
(vii) Willie Levine, presently an employee of 
Ancorp National Services, on April 15. 1975; 
(viii) William McCollough, president of Ancorp, 
tan Puch aot, aetet 
(b) Interrogatories directed to "Francis Flynn and/or James 
J. Lynch" of the News on April 4, 1974. Answers by Mr. Flynn and | 
objections to said interrogatories were served on plaintiff on | 
| 


May 3, 1974. A copy of the answers (which includes the 
interrogatories) is attached to the Appendix as Exhibit H. 

(c Documents marked for identification in the ccurse of 
the depositions. Copies of all fourteen documents so marked are 
attached to the Appendix as Exhibit I. Additionally this firm 
disclosed certain information in memorandum and letter form in 
response to requests for information made by plaintiff's counsel 


in the course of the depositions. Copies are attached to the 


Appendix as Exhibit J. 


13. Discovery by the News has consisted of two sets of 
interrogatories, the one of April 6, 1971, previously referred to, 
and a second set of interrogatories served February 4, 1974. A 


copy of the February 4, 1974 Interrogatories is annexed as 


Exhibit K to the Appendix, and a copy of the Answers is Exhibit L. 


« 
The April 6, 1971 Interrogatories, which were 22 pages in length, 


TE 
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were not answered until July 31, 1973, and then under threat of 
dismissal of the action for lack of prosecution. The answers are 
two pages in length. In view of the fact that plaintiff claimed 
it had no information in its possession to support the allegations 
of its complaint, we conducted no further discovery other than the 


two sets of interrogatories. 
The Results of Discovery 


14. The interrogatories served by this firm had the | 
purpose of seeking from plaintiff all facts within plaintiff's 
knowledge which would support its claim that the News was involved 
in a conspiracy to viclate the anti-trust laws, and more specific- 
ally that such effort was being attempted through the disruption 
of the distribution of the Mirror and the diversion of advertising 
from that paper. A review of plaintiff's answers to the interroga4 
tories discloses that plaintiff stated unequivocally on two 


occasions that it had no independent inforn sation which would sup- 


port any of the material allegations of wrongdoing in its complain 


15. Interrogatories 6 through 29 of the April 6, 1971, 
were iddressed to the aspects of the alleged conspiracy. In 
Inte gatory 6 plaintiff was asked to supply the date the alleged 
combination and conspiracy began. The response was "App. 1970 
(ca)". 


~ 


16. In Interrogatory 7 plaintiff was asked to state the 
periods during which plaintiff claime each defendant was involved 
in the alleged conspiracy. Plaintiff's response in paragraphs 7 


of its answer was: 


"Plaintiff is unable to answer, requiring being 
furnished by the defendants with the information 
by means of an examination before trial of the 
defendant; <he allegations of the complaint in 


P asa 
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their very nature being d ndent upon such in 
formation now in the exclusive possession of the 
defendant.” 


With respect to Interrogatories 8 through 28 plaintiff's response 


was merely "Ditto". 


17. Interrogatory 29 requested the identity of witnesse 


to be called at trial, the dates and places of interviews of such 
potential witnesses and any memoranda which reduced such inter- 
views to writing. Plaintiff responded: "Unknown at this time; 


and not related to the complaint as such. 


18. Thus, plaintiff, in its answers to the first set 
of Interrogatories stated,in essence, thet it was not aware of any 
facts to support the central allegations of its complaint and 


would have to obtain such nformation from defendants. 


1S. On February 4, 1974, this firm served a second 
set of interrogatories (Exhibit K in the Appendix). Plaintiff's 
answers (Exhibit L) were served after the completion of all 
depositions other than those conducted during the last month. 
Interrogatories 3 through 25 of the February 4, 1974 Interroga-~ 
tories are virtually identical to Interrogatories 6 through 29 of 


the April 6, 1971 Interrogatories. 


20. The responses to virtually all of the Interroga-~ 
tories were essentially the same, i.e., words to the effect that 
the information sought was in the "exclusive possession" or 
"exclusive knowledge" of the defendants. The only exceptions to 
this pattern (excluding responses where plaintiff either supplied 


information which was not responsive to the question posed or 
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where the response was nothing more than a conclusory statement) 
were in the following instances: 

(a) In Interrogatory 7 plaintiff was asked to identify ‘he 
individuals and firms which plaintiff alleged in paragraph 8 of 
its complaint combined and conspired to violate the anti-trust 


laws and to supply certain particulars as to their involvement 


answer was: 


"“Ancorp, Inc., Henry Garfinkle (Harry), Myron 
Garfinkle, Mrs. Garfinkle, American News Company 
Inc., Union News Co. Inc., Manhattan News Company, 
Gaynor News Company, Archie Gordon, Newark News 
Suppliers, Greater Boston Distributors, Willie 
Levine, William McCullough, Mr. Lynch, treasurer 
for the New York News, Inc., Jack Underwood, Harry 


" 


| 
| 
in the conspiracy. Plaintiff's response in paragraph 7 of its 


Kane, "Sol" Giglio, amongst others. 
No explanation of the nature of the involvement of the persons 
in the alleged conspiracy was furnished. Plaintif. has now taken 
the depositions of the majority of these individuals and has 


| 
| 
had an adequate opportunity to take the depositions of the | 
remainder. | 


(b) In Interrogatory 9 plaintiff was asked if the defendants 
! 
held meetings or conferences pursuant to the conspiracy and then 


was asked to give particulars of the conspiracy specifically, among 
other things, the names of those associated with the News who were 
involved. Plaintiff answered that there were meetings, and 

named Jack Underwood, Edward M. Maher, James Rodgers and Mr. 

Lynch “amongst others" as those associated with the Nes who 

were at said meetings. No further information was supplied in 


response to Interrogatory 9. Plaintiff has taken the depositions | 


1l 
\ 
‘ 
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of tir. Underwood of the News and of Mr. Maher and Mr. Rodgers who | 
' 
are partners in my firm. Those depositions contain no testimony | 
that any meetings in furtherance of any conspiracy occurred. 


Mr. Lynch is supplying a short affidavit denying involvement in 


any conspiracy and pointing out that he was in Chicago and no 


longer in the employ of the News at the time of the alleged 


conspiracy. 


< 


(c) Ti 13 plaintiff was aske identity of 


Interrogatory 


all newspapers and other publications which plaintiff alleges 
Gefendants agreed not to distribute on newsstands and at dis- 


tribution points serviced or controlled by defendants. Plain- 


tiff's response was that the only competitor 1 the News was the 


} 
Mirror. | 


(d) In Interrogatory 14 plaintiff was asked the identity o£ 
the newssta an@ distributir ints by defendants from which 


the Mirror was excluded. Plaintiff responded: 

"Many many newsstands, locally, nationally, 
and stand trategically located (airports, 
railroad t inals, hotels etc) ar particularly 
approximately, numbering 650 Union News owned 
or leased stands, controlled by co-defendants 


Inc. et al.” 


However, it should be noted that in his deposition, Mr. Garfinkle 


stated (Garfinkle deposition pp. 49-50) 


operated only 110 newsstands in the New York netropolitan area 


and that in his deposition Mr. Underwood estimated there a -e 


approximately 10,000 to 13,009 retail ou’.ets for newspapers 


in the metropolitan area (Underwood deposition 118). 


| 
| 
| 
that his companies 
P- 


(e) In Interrogatory 16(d) plaianciff was asked the identity 
of the various other parts of the State of New York and the 
United States in which plaintiff alleged 


in its complaint defen- 
' 


i ae”, 
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dants refused to distribute the Mirror. Plaintiff responded by 
} 
} ning the "Entire State of New York, New England, the entire | 


United States and anada." 


21. Plaintiff's responses to noth the April 6, 1971 and 
February 4, 1974 Interrogatories make it abundantly clear that, | 
notwithstanding the requireme cs of Rule 11 of the Federal Rules | 
of Civil Procedure, plaintiff had no evidenze to support the | 
general allegations of its complaint when it instituted this | 
action, and, still had no such evidence by March of 1974. subse- | 


quent thereto the extent of plaintiff's discovery has been to 


News, which have been answered by Mr. Flynn, and to take the 


depositions of Messrs. Archie Gordon, Willie Levine and Willian 


ee 


McCollough. The answers to plaintiff's interro tories 


i 
’ 
serve interrogat s addressed to Mr. Flynn or Mr. Lynch of the | 
} 


transcripts of the depositions described herein make it abundantly 
clear that plaintiff has failed to obtain any iaformation from 
these sources which support the allegatiors of .f2 complaint. 


M 


Indeed, in his letter to the Court dated April 26, 1975 Mr. Farre 


of the defendants. 


11 

co. edes again that he can only prove his case from the “mouths” 
22. Most of the interrogatories which plaintiff 

addressed to Mr. Flynn or Mr. Lynch (Appendix, Exhibit H) related | 
to the News' October 1963 acquisition of certain assets of the olc 
New York Mirror (see paragraph 2, supra) and do not appear to ial 
any significance with respect to proof of the allegea conspiracy. | 
Interrogatory 23 inquired about conferring with “office managers 


} 
or principals” of the Ancor defendants and other news companies | 
r | 


concerning the plaintiff starting publication of the Mirrer in 
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1970 or prior thereto. Mr. Flynn, who was the Chairman of the 


Board of the News, answered that he did not engage in any such 
conferences. Plaintiff also asked (Interrogatory 24) if Mr. 

Flynn knew Henry Garfinkle, William McCollough, Willie Levine, 
Jimmy Gaynor, Archie Gordon or Sol Giglio and if Mr. F?nn had 
oral or written commu: ations with them from 1970 to 1573. In 
answer, Mr. Flynn stated that he knew only Henry Garfinkle and 


Jimmy Gaynor but had no conversations or written communications 


with either of them relating to the Mirror. 


23. It would serve no useful purpose to attempt to 
summarize all of the depositions taken by plaintiff, but we 
believe that no evidence of any kind supporting a conspiracy 
theory has been uncovered. A few highlights may warrant specific 
mention: 

(a) In his deposition, Mr. Garfinkle was asked repeatedly 
if he ever talked to anyone at the News about the Daily Mirror. 
Mr. Garfinkle's testimony was that he did no. recall having any 
such conver:.. ons in this regard and that during a conversation 
he had with Mr. Underwood on a subject completely unrelated to the 
Mirror Mr. Underwood asked why he was no longer distributing. 
This conversation took place after the Mirror had been removed 
from the An.«*p newsstands. 

(b) In his deposition, Mr. Underwood, a member of the 
Board of Directors of the News and its Director of Sales, was ask- 
ed repeatedly if he ever talked to anyone at Ancorp about the 
Mirror. Mr. Underwood testified that he recalled one conversation | 
with Mr. Garfinkle in which he asked Mr. Garfinkle why the Mirror 


was no longeron Mr. Garfinkle's newsstands. Mr. Underwood testified 
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that he asked this question only in passing in a telephone call 
that he had made for an entirely different purpose. 

(c) The depositions of Mr. Maher and Mr. Rodgers, members 
of this firm, reveal no conversations concerning the Mirror with 
any of the Ancorp defendants. 

(a) In their depositions, Mr. McCollough, President of 
Ancorp and Mr. Levine, an employee of Ancorp, both denied having 
had conversations concerning the Mirror with anyone associated 
with the News. 

(e) The testimony of Archie Gordon given at his deposition 
provides no evidence that defendants ever communicated with each 
other concerning the Mirror. Indeed, Mr. Gordon's testimony 
contained no probative evidence at all. Plaintiff's counsel 
complained about the supposed fnaccessibility of Mr. Gordon for 
two years. When he finally took Mr. Gordon's testimony he asked 
only ten minutes of questions - none of them directed to the one 
area in which Mr. Gordon had some knowledge - the reason why 
the Mirror was removed from the Ancorp newsstands. Mr. Gordon's 
affidavit in that regard is being submitted herewith, ard will 
be discussed below (Y27). 

(f) In his deposition, Harry Kane, Assistant Circulation 
Sales Manager of the News, was asked a series of questions 
concerning giving free copies ef the News to news dealers to 
promote sales. He emphatically denied any such practice. At 
this deposition the News produced two internal documents that 


relate to the monitoring of circulation of other newspapers. 


The first document is a form entitled "Circulation Representa~ 
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tive's Report" which was periodically completed and delivered 
to the Circulation Department of the News by field representa- 
tives. In his deposition at pp. 8-15, Mr. Kane explained the 


use of this document as a general business practice. The second 


document is a memorandum by Mr. Kane dated January 12, 1971, which 


was explained by Mr. Kane at pp- 22-27 of his deposition. Copies 


of the "Circulation Representative's Report" form and Mr. Kane's 
memorandum are attached to the Appendix as Exhibits M and N, 
respectively. Both documents represent nothing more than the 
normal business practice of keeping track of competitors' 


sales. 


The Present Posture of this Activn 


24. At the conclusion of considerable discovery on 
plaintiff's part and after more than ample opportunity for 
the full development of its case, plaintiff has not developed 
and cannot show any evidence to support the allegations of 
the complaint. If the Court agrees with us that such is the 
case, there can be no justification for allowing a trial to 
proceed on nothing more than amorphous charges supported by 


suspicion and conjuncture. 


25. The complaint (Appendix Exhibit A) contains only 
four allegations which could possibly. be characterized as 
specific. They are found in paragraph ll: (a) that the 
Ancorp defendants refused to carry plaintiff's paper (b) that 


the defendants exerted pressure on others to refrain from 
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carrying plaintiff's paper and to refrain from advertising 
therein (c) that the Ancorp defendants aided the News by 
distributing "additional" copies of the News to divert circula- 
tion from plaintiff's newspaper, and (d) that the defendants 
diverted advertising from plaintiff's newspaper. Analysis of 
the proof available to plaintiff on these four points will 


show that there is nothing for the Court to try. 


26. With respect to the admitted re“usal of the 
Ancorp defendants to carry plaintiff's papers on Ancorp's 
newsstands, there is no showing of any conspiracy or conspira- 
torial purpose, and there is a very cogent alternative 
explanation. That explanation appears in the deposition of 
Mr. McCollough and in the affidavit of Daniel Rauch submitted 
herewith. The explanation is confirmed by the affidavit of 


Archie Gordon. 


27. Briefly told, Mr. Gordon was the general 
manage of a company (Gregg News Co.) which was in the business 
of making delivery of newspapers to newsstands a.d distribution 
points. Gregg was, in other words, a wholesaler. Plaintiff 
hired Gregg to wholesale its newspapers to certain retail 
outlets in the five boroughs of New York City. Mr. Gordon 
|called Ancorp, which agreed to carry the Mirror on its news-~ 


stands at an agreed price. About a week later Mr. Gordon 


was terminated by plaintiff and representatives of Ancorp 


| 


received a telephone call from a different wholesaler purporting 
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to handle the Mirror, which advised that it would only deliver 
the Mirror to Ancorp at a price higher than was being paid 
to Gregg News. Ancorp refused to pay the higher price and did 


not thereafter carry the Mirror. 


28. It is fair to assume that the event which 
triggered this lawsuit, only two months after plaintiff began 


publication, was the refusal of the Ancorp defendants to carry 


the Mirror on their newsstands. Plaintiff saw this refusal as 
part of a conspiracy, ignoring the obvious business reason 


therefor. 


29. But no matter how one may characterize the 
refusal, there is no proof of conspiracy and nothing to connect 
the News therewith. Certainly the fact that various officers, 
directors and employees of the Ancorp defendants knew each 
other and knew some officers, directors and employees of the 
News, that they met socially on occasion and discussed their 

wn business dealings from time to time over the years is not 
erough to support any inference of conspiracy. Nor is the 
fact that the News circulation department monitored, as it did 
with all other newspapers in New York, the distribution of 

the Mirror during the period it was being published. As is 
pointed out in the depositions of Mr. Underwood (see pp. 21 
and 79 of the Underwood transcript) and Mr. Kane (see pp. 
13-14 and 48-49 of the Kane deposition transcript), the 


News followed a policy of compiling its own reports on the 


18 
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sales of other newspapers. Plaintiff had failed to uncover a 
single document which in any way relates to any meetings, 
conversations, in person or on the telephone, or other 
communications between th= News, on the one side, and the 
Ancorp defendants on the other, in any way pertaining to the 
distribution of the Mirror specifically or for that matter, 

to the Mirror in any context at all. Similarly, plaintiff has 
developed no testimonial proof of any collusion, conspiracy 

or other joint action concer! the Mirror, or any effort 

to keep it off the newsstands operated by the Ancorp defend- 
ants. Hence, on the eve of trial, the recordis utterly devoid 
of any proof to support the central allegation of the 


complaint in this action. 


30. With respect to the allegation that defendants 
exerted pressures on other distributors, there was not a single 


question asked in any of the depositions with respect to this 


subject matter, and we are aware of no proof which plaintiff 


has on this point. 


31. As to the claim that extra copies of the News 
were distributed by the Ancorp defendants to divert circulation 
from the Mirror, the News denies furnishing additional copies 
(see paragraph 23(f) above), and, if plaintiff has developed 


any contrary proof, we are unaware of it. 


32. Finally, with respect to the allegation that 


the defendants diverted advertising from the Mirror, the only 


19 
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question asked in all of the depositions with respect to this 
allegation was asked of Mr. Underwood. That question and Mr. 
Underwood's answer were as follows: 

"9. Mr. Underwood, in your dealings generally and 
in connection with your duties, did you find the Daily 
Mirror during the period of the 70's showing a sub- 
stantial increase in sales or in advertising sales 


during that period? 


A. I wasn't interested in the advertising 
contents of the paper at that time. 


I was interested in sales. All of the 
reports that came to me indicated they were not 
showing increases in sales. They were showing 
losses in sales over their initial -- 
Q. You are talking of circulation sales? 
A. Circulation, yes." 
In view of the absence of any effort on the part of plaintiff 
to develop information from the defendants with respect to 


these allegations, there seems no purpose in discussing the 


claim further. 


33. Insofar as the News is concerned, it now appears 
that it has become an object of a meritless lawsuit solely 
because plaintiff required a co-conspirator for the purpose of 
stating a claim under Federal and State anti-trust laws based 
on the refusal of the Ancorp defendants to handle the Mirror. 
That is the only explanation which appears to account for the 
naming of the News as a defendant without even a scintilla of 
proof of any involvement in the event which evidently angered 
plaintiff and which constitutes the only grievance, albeit not 


an actionable one, which plaintiff has against anyone. 


EE SE 
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34. In summary, plaintiff has prosecuted an action 
based upon the theory that defendants have violated the anti- 
trust laws. On the record before this Court there is no 
evidence to support the claim as against the News, or, for 
that matter, the other d2fendants. If plaintsff has such 
evidence it should come forward with it now. If it fails, the 
motion for summary judgment in favor of the News should be 


granted. 


Sworn to before me this 


= 
aN day of May, 1975. 


pic, Statorof Naw Yorit 


Commission Capires wears tt 
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| UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


DAILY MIRROR, INC., : 


Plaintiff, 


-against - 


71 Civ 1211 (MEF) 


| NEW YORK NEWS, INC., HARRY GARFINKEL, : 


UNION NEWS COMPANY, INC,., AMERICAN 
NEWS COMPANY, INC., and ANCORP, INC., 3 
AFFIDAVIT 


Defendants, $ 
STATE OF NEW YORK ) 
COUNTY OF NEW YORK) SS.?: 


DANIEL RAUCH, being duly sworn, deposes and says; 
During the years 1970 and 1971, I was the Chief 


Clerk of the Newspaper and Magazine Department of the Union 


| News Company and was responsible for the newspapers and mag- 


azines that were displayed on the Union News Co, stands owned 


and operated by Ancorp National Services, Inc, I reported to 


| William McCollough, 


I am familiar with the sale at The Union News stands 
of the Daily Mirror since I made arrangements for the distri- 
bution to the Union News stands, To .ird the end of the year 
1970, I had a conversation with Archie Gordon who was distri- 
buting newspapers under the name of Gregg News Co, about 
distributing the Daily Mirror to the stands, Following my 
discussion with him, it was agreed that certain Union News 
stands would receive for sale at retail, the Daily Mirror 
for which Union News Co, would pay the Gregg News Co, 10-1/2 
cents for each copy sold, 

The Daily Mirror sold, at the Union News stands 
starting on or about January 4, 1971, About a week later, 

I received a call from “rving Hofferman of Metropolitan News 


Co,, another distributor of newspapers, He advised me that 
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they were going to take over the distribution to the news stands 
of the Daily Mirror and that Gregg News Co, would not be 
delivering any further, He asked me if the price we were 
buying was 12 cents, I said no, He asked me if we were paying 


|} 11 cents and I said no, Mr. Hoiferman then told me he would not 
distribute for 11 cents and I responded that neither would we pay 


11 cents, 


In a subsequent conversation with Mr. Gordon he | 
: ; , ; | 
revealed to me that he was no longer distributing the Daily 

i 


| Mirror, Since Metropolitan News would not accept 10-1/2 cents 


per copy for each paper sold, we no longer sold the Daily Mirror 


from any of our Union News stands, 


| 
a ae er 


Sworn to before me this 


| 

| 

i 

a aN VM /) 
fi: | 

| 


/ GaN pepe 
No Cary Public 


| 
| Fy PUBLE 
CARL P. SOWEN | 


day of oa i 1975, 


SIOTARY PUSLIC, Store of New York 
No, 4507775 Quclifeed in Westchester Co, 
Cestifieste Lied in Rew York County 
Commission Expites Marci SO, 197? 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

“ese wseeceeeex wewewaeeeeeneenweneenee ew X 

DAILY MIRROR, INC. 

Plaintiff, 
against 
NEW YORK NEWS INC., HARRY GARFI} 4 
NEWS COMPANY, INC., UNION NEWS COMPA 
and ANCORP, INC. 
Defendants 
AFFIDAVIT 

~--— ee we wo wrewriwereinmeiae ae ee ee oe = oo -——-=--—-=-=—- =— xX 

STATE OF ILLINOIS (“-" --"#2fef-f+-+22+=+ = -88.? 

COUNTY OF COOK) 

JAMES J. LYNCH, being duly sworn, deposed and says: 

1. I have been asked to make this affidavit by the attorneys 
for the New York News, Inc. ("the News") one of the 
defendants in the above entitled action in connection with 
their motion for summary judgment dismissing the complaint. 

2. They have advised m hat this action seeks damages from 
the News and other defendants, for alleged violations of 
*he_anti-trust laws arising out of an alleged conspiracy to 
drive plaintiff's newspaper "The Mirror" out of business 
through various means including an agreement with the 
other defendants named in the action to keep the Mirror off 
news stands which the other defendants operated. 

3. I underszand that in answers to interrogatories, propoundex 


by the News, plaintiff's attorney has claimed that I 
participated in meetings and engaged in communications 
relating to the conspiracy alleged in its complaint, which 


according -o paragraph 8, thereof, commencing on or about 


January 1971. 
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I held the position of Treasurer of the News throuc! 


end of the year 1970. \S - the first of the year 


left the News and went to Chicago to become Director 
Corporate Finance of Tribune Company, which owns the stock 
of the News. I Subsequently became Treasurer and Vice 
President of Tribune Company and have remained in Chicago. 
Hence, at the time of the alleged conspiracy, I was not 


‘ 


employed by the News ard not in New York. 


At no time did I have any role in any conspiracy, participate 
in any meetings or have any conversaticns with any officers, 
directors, employees, or agents of any of the co-defendant? 
concerning (a) distribution or sale of the Mirror in the: 

New York area or elsewhere, (b) any conspiracy or plan of 

any kind to drive the Mirror out of business or to keep it 


off any news stand. 


‘ . e 


Tames =) a *, Lynct | 
— 


Sworn to before me 


/ 
this V4 day of May 1975. 


« 
) 


dias Ore ae Ay 


Notary Public 


Pa 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK | 
en cahetp dn EAE DILDO -xX 
DAILY MIRROR INC., 
Plaintiff, : 71 Civ. 1211 (MEF) 
-against- : 


AFFIDAVIT OF 
NEW YORK NEWS, INC., HARRY : ARCHIE GORDON 
GARFINKLE, AMERICAN NEWS COMPANY, 
INC., UNION NEWS COMPANY, INC. 
and ANCORP, INC., 


oo 


Defendants. 


STATE OF NEW YORK ) 
: SS.: 
COUNTY OF NEW YORK ) 


ARCHIE GORDON, being duly sworn, deposes and says: 


1. I am the general manager of Gregg News Company 


> . = 
("Gregg") and have held that positign since the company's incep- 


tion about 8 years ago. I have beer associated with Gregg and | 
its predecessor companies for approximately 25 years. My duties 
relate solely to the company's business affairs and other Gregg | 
employees deliver the products that the company distributes. 


2. I have been asked by the attorneys for New York 


motion for summary judgment in the above-entitled action. 


News Inc. ("News") to make this affidavit in connection with a 

3. I am also employed as one of approximately 1,100 
truck drivers who deliver The News using trucks supplied by The 
News. I have been employed in this capacity by The News (excere 


for a period of approximately 10 years from 1951 to 1961) for 


about 40 years. I work 5 days a week as a News driver and I ax, 


and have always been, paid for that employment in accordance wit 


| 


the applicable labor agreements between The News and the union 
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| that represents the News' delivery department employees Newspaper 


and Mail Deliverers' Union of New York and vicinity), of which I | 


am a member. 


4. I have never had any communications of any type, 


written or oral, with any officer or supervisor of The News con~ 
cerning the plaintiff Daily Mirror, Inc., the newspapers it has 
published or my company's role (described more fully below) in 


distributing one of those newspapers in early 1971. 


5. Since Gregg began business about 8 years ago, it 
has distributed the vi ~»ge Voice, several English magazines and 


art books. Gregg is so the sole distributor for Editor & 


have been distributed for several years to newsstands in the 


| 
Publisher in the New York City area. Many of these products | 
New York City area operated by defendant Union News Company 


("Union News") and other companies. Gregg's business is completely 
independent of my employment with The News, and Gregg has no con- 


nection with the News whatsoever. 


6. Gregg was engaged in its wholesale business as 
described above when I was approached by Robert W. Farrell in 
or about May 1970. I had never met Mr. Farrell prior to that 
time. - Mr. Farrell told me that his company was about to publish 
a new newspaper around the first of the following year. Mr. 
Farrell asked me if Gregg would be able to distribute that news- 
paper to certain Union News outlets such as Grand Central, Penn 
Station, Port Authority Bus Terminal and airport end subway 


newsstands. I said that Gregg was interested in this business 


—————— = 


and we agreed that Gregg would distribute the new newspaper and 


would pay the plaintiff 7 cents for each copy sold (with credit 


for returns). This agreement was later reduced to writing. 


-2- 


ee 
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7.- Almost immediately after this conversation with 
Mr. Farrell, I called Mr. Daniel Rauch of Union News. I told 
Mr. Rauzth that Gregg was going to handle the Daily Mirror and 
hat we wanted Union News to sell it on its newsstands. Mr. 


told me that this would be done if +e could agree on an 


said he would get back to me. Very soon thereafter, Mr. Rauch 
called me and we agre>. that Union News would carry tie Daily 
Mirror on its newsstands and pay Gregg 10.5 cents per newspaper 
sold. 2 then told Mr. Farrell that Gregg had worked out an agree~ 


ment with Union News and he said he was pleased. 


8. Between that time and the appearance of the first 
issue of the Daily Mirror in early January 1971, my only contacts 
with Mr. Farrell related to reports from him as to the expected 
publication date. When the Daily Mirror did appear, G-egg dis- 
tributed it for a total of 6 consecutive days. However, the 
newspaper did not sell well during the short period that Gregg 
distributed it and I would estimate that from 70 to 90 percent 


of the copies Gregg distributed were returned to it as unsold. 


9. Near the end of Gregg's 6-day distribution, I 
received a call from Mr. Philip Budin of the Daily Mirror. Mr. 
Budin told me that his company had decided it was going to a 
differeat type of delivery and that, therefore, Gregg's services 
were no longer required. He did not identify the new distributor. 
I thanked Mr. Budin for calliug, and that was the end of that 


conversation. 


10. after Mr. Budin's call to me, I called Mr. Rauch 
at Unien News and told him that Gregg was no longer the Daily 
Mirror's distributor. Mr. Rauch told me that he had already been 
contacted by another distributor (he said Metropolitan News 


Company) but that Union News tad decided that it was not going to 


~3= 


: 
| 


eeceptable price. We then discussed various prices, and Mr. Rauch | 


' 
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handle the Mirror any longer because the new distributor's price 
was too high for the effort and trouble that was involved on its 
part. Mr. Rauch did not tell me what that price was. I had no 


further discussions with the Daily Mirror or Union News. 


f] a 
LAY fa) LF 


Sworn to before me this 


2nd day of May, 1975. 


| 
nD (>; ‘hand NN 
~ Notary Public 
JOHN D. CNtONI . 
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STATE OF NEW YORK ) 
; S8e% AF = PAY ET 

COUNTY OF NEW YORK ) 

JEFFREY A. SHUM‘N, being duly sworn, hereby deposes 

and says: 

I am the Corporation Counsel and Corporate Secretary 
for ANCORP NATIONAL SERVICES, INC., 477 Madison Avenue, New 
York, New York, 10022, a Delaware Corporation, duly authorized 
to do business in New York. : 

I am making this affidavit in order to explain to the 


Court the applicable history of ANCORP NATIONAL SERVICES, INC. 


Since it began as th> AMERICAN NEWS COMPANY on October 26, 1934, 


and to explain its connection with the UNION NEWS COMPANY. 

The UNION NEWS COMPANY, which had in the past been a 
subsidiary of the AMERICAN NEWS COMPANY, was merged into the 
parent on Necember 6, 1967, and that subsidiary is now a 
division which operates for inter-office purposes under the 
title of "Retail Division". There are remaining a few news- 
stands upon which the name UNION NEWS COMPANY still appears. 
These are being phased out, and the name UNION NEWS COMPANY is 
not used for any other purposes. 

On April 30, 1969, the name AMERICAN NEWS COMPANY was 
change? to ANCORP NATIONAL SERVICES, INC. by filing an 


amendment to the Certificate of Incorporation, with the 
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Secretary of State, 


and 


company operates today 


DATED: May 1, 1975 


Sworn to before me, 
day of May, 1975. 
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NEWS' AFFIDAVIT IN OPPOSITION TO PLAINTIFF'S 
MAY 19, 1975 MOTION FOR FURTHER DISCOVERY 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


TT 


“Por Referral to 


ee ee ee Be Oe Se OD Judge Frankel After 
Docketing" 
DAILY MIRROR, INC., : 
Plaintiff, : 71 Civ. 1211 (MEF) 
- against - 


TO PLAINTIFF'S MOTION FCs 
NEW YORK NEWS INC., HARRY GARFINKLE, : FURTHER DISCOVERY AND 
UNION NEWS COMPANY, INC., AMERICAN OTHER RELIEF DATED 
NEWS COMPANY, INC., and ANCORP, INC.,: 
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Defendants. : 


STATE OF NEW YORK ) 
F ) SS.3 
COUNTY OF NEW YORK ) 


MARK D. GERAGHTY, being duly sworn, deposes and says: 


1. I am an attorney admitted to practice in the 
United States District Court for the Southern District of New | 
York and am a member of the firm of Townley, Updike, Carter & | 
Rodgers, attorneys for defendant New York News Inc. ("New York 
News") in the above-entitled action. I make this affidavit in 


opposit vn to plaintiff's motion, dated May 19, 1975, for 


adjustments now necessary in the scheduling of this case for 


etal." 


2. Instead of serving and filing answering papers to 
defendants’ motion for summary judgment made by defendants and 


now pending before this Court plaintiff has made a motion seekixs | 


additional discovery and for “reconsideration of the timings anc 
{ 
{ 
| 
| 
I 
t 
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an order granting it leave to conduct further examinations before 

trial and further discovery of documents and an adjustment of 

the trial schedule fixed by this Court. The plaintiff's motion | 

also seeks leave for reargument of a motion previously made | 

seeking the disqualification of the attorneys for defendants 
! 


Union News Company, Inc., American News Company, Inc., and Ancoro, 


Inc. ("Ancorp National Services Inc."). 


The Request for Additional Discovery 

3. Instead of demonstrating the existence of a sound | 

basis for the conduct of further discovery proceedings by plain- 

tiff, plaintiff's counsel has in effect, asked for additional 

| 

discovery on the sole grounds that the defendants in this action 

have impeded plaintiff's discovery by acting in concert and with 
bad faith through the agency of their attorneys. In order to 
make this argument he has not hesitated to sign and submit an 

affidavit which, in addition to being argumentative rather than 


factual, is highly misleading. 
4. The net effect of this course of action is to 
seeking further discovery. More than that, however, it compels 


us to clarify certain sworn statements made by Mr. Farrell in 


his affidavit. 


| 

demonstrate the frivolous nature of this most recent motion ! 
} 

| 

5. With respect to the direction of this Court con- | 


tained in its letter to counsel dated May 1, 1975 that the New 


York News produce for inspection by plaintiff the "bill of sale" 


NEWS' AFFIDAVIT IN OPPOSITION TO PLAINTIFF'S 
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relating to the acquisition by the New York News of the assets 


C. : 


of the New York Mirror in 1963 (a newspaper which was complet 


unrelated to plaintiff and its publication) Mr. Farrell, in his 
affidavit, states in the first paragraph on page 5: 


"That delivery [the delivery of the bill of sale] 
has not been made as ordered." 


In the first paragraph on page 6 he goes on to state that: 
"These attorneys [obviously referring to Messrs. 
Townley, Updike, Carter & Rodgers] have now 
withheld the names of the signators on that 
contract [the bill of sale] among other things 
thus to suppress the necessary information and 


to stifle any examination before trial of the 
signators,***" 


6. Mr. Farrell's facts are inaccurate and must he 


corrected. 


7. %I was in Europe when this Court's letter of May l, 


1975 directing production of the "bill of sale" was received in 


{ 
| 
this office. However, I am advised by my partner, John D. Canoni, 
Esq., that within one hour of the receipt of the Court's letter 
there was dispatched by mail to Mr. Farrell a photostatic copy 

of the agreement between the Hearst Corporation and the New 

York News Inc. for the acquisition of the assets of the New Yorx | 
Mirror. The copy of the acquisition agreement sent to plaintifi'ts 
attorney was made from a conformed xeroxed copy of the original 
acquisition agreement which had been manually signed by officers 


of the respective parties. 


8. Mr. Farrell rejected the-xeroxed copy of the 


acquisition agreement which was sent to him and returned it to xe | 
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with a letter dated May 3, 1975, which is annexed to and made a 
part of this affidavit as Exhibit A. As the Cou will note, Mr. 
Farrell did not disclose the reasons for his objection, which he 


held unto himself until the filing of this motion. 


9. However, approximately one week after the filing 
of our motion papers I had a discussion with William Klein, Esq., 
an attorney associated with Mr. Farrell, who has from time to 
ame participated in the prosecution of this action on behalf of 
the plaintiff. During the course of our conversation Mr. Klein 
advised me that the xeroxed copy of the acquisition agreement 
which was sent to Mr. Farrell did not contain the signatures 


of the individuals executing the agreement. 


10. As a result of my conversation with Mr. Klein I 


examined the xeroxed copy of the acquisition agreement which was 


returned by Mr. Farrell and discovered that, indeed, the signaterd 


page of the acquisition agreement was not completely legible. 

As a result, I arranged for a more legible xeroxed copy of the 
last page of the acquisition agreement and also arranged for the 
making of a xeroxed copy of the last page of the manually exe- 
cuted acquisition agreement. Both of those xeroxed last pages 
were sent to Mr. Farrell under our letter dated May 16, 1975, a 
copy of which is annexed to and made a part of this affidavit 

as Exhibit B. I presume my letter of May 16, 1975 was in Mr. 


Farrell's hands at the time he made his affidavit of May 19, 1975 


11. In-the second paragraph on page 6 of his affidavit 


Mr. Farrell states: 
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“wr 


once again, in relationship to the entire history 


or so, in which, 


of delay, that, for almost 


ve, the plaintiff, were compelled to merely wait, 


while the defendant's counsel pretended to insist 


on termination of this entire case using for such 


purposes the usual routine and standing omnibus 


! 
"At this time, we cannot refrain from pointing out, 


stay (of Bankruptcy Judge Ryan), in the Ancorp.Inc., 


matter. 


All of the defendants counsel joined in that 
insistence nretense, none, of whom finally offered 


any Opposition to the granting of the removal of 
that stay, 


as demanded by the plaintiff." 


ee 


12. Mx. Farrell has persistently charged that this 


firm invoked a general stay order in bankruptcy proceedings 
involving Ancorp National Services Inc. for che purpose of 

staying this action. Now Mr. Farrell enlarges on that statement 
by contending that this firm “pretended to insist upon termina- 


tion of this entire case" by invoking the general stay order. 
We have repeatedly advised the Court that we never took a 
position with respect to the bankruptcy stay when the general 


stay order was invoked by the attorneys for Ancorp National 


Services Inc. in connection with plaintiff's discovery motion 


affidavit filed in connection with his original motion for 
additional discovery in which we expressly stated that we were 
taking no position with respect to Ancorp National Services Inc. 
stay order. A copy of my affidavit sworn to April 16, 1974 is 
annexed to and made a part of this affidavit as Exhibit C. The 
Court is respectfully directed to the contents of paragraph 1 


of said affidavit. Indeed, subsequent to that affidavit, and 


prior to Judge Carter's order staying the action, the New York 


. 
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made in 1974. In fact, we have pointed Mr. Farrell to my 
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News filed answers and objections to plaintiff's interrogatories. 


13. I can state unequivocally that this firm never 


insisted on either a stay of this action or a "termination of 
the entire case" based on any stay order issued by any court in 


any jurisdiction. 


14. In the next paragraph of his affidavit, Mr. 
Farrell states: "That extended situation [the motion for a stay 
of this action] held up Judge Carter and plaintiff in prosecuticn 


for almost one year." 
| 


15. Reference is made to the contents of my haties to 
this Court dated April 29, 1975 where I set forth a chronology 
of events in this litigation which makes it clear that this 
statement is untrue. A copy of the relevant extract of my 
April 29, 1975 letter to this Court is annexed to and made a 


part of this affidavit as Exhibit D. 


_O 


16. This affidavit will not attempt to deal point by 
point with Mr. Farrell's affidavit. Suffice it ‘to say Mr. Farrell 
blames the defendants, their lawyers and the court - everyone 
but himself - for the position he now finds himself in - unable, 
as he is, either to answer our summary judgment papers or to go 
to trial. Yet, the fact is that, prior to being faced with the { 

: | 
imminency of trial or summary disposition of his claims, in all 
the time he has acted as counsel of record for plaintiff in this | 
action he never sought the Court's assistance in correcting the | 


abuses he now claims were heaped upon him. If he was dissatisfica 


Ls) 
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with his discovery in 1973 and 1974 he had an absolute right to 
seek relief under the Federal Rules of Civil Procedure but he 
failed to do so. There is simply no basis in fact to support 
the sweeping claims that defendants have frustrated plaintiff's 
discovery. Quite to the contrary tl. irm had always promptly 
dealt with all discovery demands made by plaintiff. Thus, he 
should not be allowed further discovery for the reason that his 


right to discovery has been impeded. 


17. Beyond this, plaintiff has altogether failed to 
demonstrate that additional discovery in this action will result 
in the development of any informatioa which would constitute 
relevant admissible evidence which could be used in support of 
the material allegations of its complaint. 1. grant plaintiff's 
request for relief would only result in another round of deposi- 
tions which would produce more of the irrelevancy which overflows 
the transcripts of testimony which have alsvady been produced by 


the reporting company in this action. 


18. Take, for instance, Mr. Farrell's claim that in 


the case of Archie Gordon “it became necessary as the examination 


develoj ui to obtain further testimony in necessary completion 
of their partial disclosure or their claims of inability to 
furnish their required information." (See the fifth and sixth 


paragraphs on page 4 of the Farrell affidavit.) 


19. With respect to Archie Gordon Mr. Farrell engagec 
in a two-year dispute with this firm repeatedly asking that the 


New York News produce Mr. Gordon in a deposition in which Mr. 


| 


| 
| 
| 


NEWS' AFFIDAVIT IN OPPOSITION TO PLAINTIFF'S _— 
MAY 19, 1975 MOTION FOR FURTHER DISCOVERY 


Gordon's testimony would be binding on the News as an agent of 
the New York News. We consistently advised Mr. Farrell that 
Since Mr. Gordon was an employee the News would not produce 

him as agent but that Mr. Farrell could always subpoena Mr. 
Gordon as a witness. Finally, this Court asked this firm to 
assist in making Mr. Gordon available as a witness in connection 
with the motion for summary judgment. We did so. Mr. Farrell 
then had an »pportunity to depose Mr. Gordon. A copy of the 
transcript of Mr. Gordon's testimony is annexed to and r 2 a 
part of this affidavit as Exhibit E. That transcript speaks for 
itself and speaks eloquently for the manner in which plaintiff 


has conducted this lawsuit. 


20. Plaintiff has had the opportunity on this motion 
to point to enec*fic areas in which it contends it requires 
additional uiscovery. It has failed to do so. Plaintiff could 
have filed with this Court transcripts of the testimony of ti se 
who were deposed in this action and then have directed the 


Court's attention to those portiors of the transcripts which 


. 
ES 


would support a claim that the testimony of witnesses was in- 


has not even filed the transcripts of deposition testimony 


taken in this case. Instead, as earlier discussed, plaintiff 


~ 


complet - Plaintiff however, as of the date of this affidavit, | 


has taken a blunderbuss ‘approach seeking, in effect, an unfettere 
right to continue inquiries to an urlimited extent. The con- 


sequences attendant on plaintiff being permitted to do this are 


very obvious, especially in light of what has already transpired 
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in discovery proceedings in this case. The defendants will 
put to substantial expense and will be the subject of potenti 
great harracsment without any likelihood at all that such 


depositions will produce admissible evidence of any kind whatev 


21. In summary we oppose plaintiff's motion.for furt} 


discovery because plaintiff has failed to demonstrate that any 


additional discovery in this action will lead to the develo; t 
of admissible evidence which could either be introdt 2d at trial 
or be used to demonstrate on defendants' motion for summarv 


4 


judgment the existence of a triable issue of fact to defeat that 


motion. 


The Disqualification of Mr. Cohn 


22. We take no position with respect to that branch 
of plaintiff's motion which seeks the disqualification of Roy 


Cohn, Esq. 


Adjustment of this Court's Timetable 


23. Finaily to the extent that plaintiff seeks an 
adjustment of the Court's timetable set forth in its letter to 
counsel dated Apr‘l 24, 1975, we note that the motion for sum 
judgment which is now pending before this Court was filed in 


accordance with that schedule. We urge that there should be 


no alteration to the schedule for briefing in connection with 


the motion for summary judgment and@ we assume the motion will b« 


submitted for determination on the return date, May 27, 1975. 


> 
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With respect to the trial date fixed by 


course, at the Court's di 


Sworn to before me this 


23rd day of May, 1975 
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Notary Public 


ADELAIDE R. O'NET 
ROTARY PUBLIC. Stat be yo York 
No. 03-£221185 
Quahfied ta Preis " sig 
Certificate fled in Mew ork County 
Comniss.on: Expires oli 39, 1975 
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SOULHEEN DISTRICT OF NEW YORK | 
0 8 GE OR a Ee bed = aad - bed = aad => = = A ' 4 
DAILY WIRROR, INC, : | 3 
| Plaintiff : 71 Cyvil 1211 (MsF) } 
caninat= 4 
: : JUDGMENT a 
|| NEW York NEWS ING. HARRY GARFINKL, 
| UNION NWS COMPANY, INC., AMERICAN : 
| NUS COMPANY, INC. and ANCORP, INC. 
‘ 3 } 
| Defendants 


Defendants having moved fo> summary judgment pursuant to Rule j; 


! 
: 
| 
: 


COmPANY, INC., and ANCORP, INC., have judgment against plaintiff ‘ 
| 
| 

DAILY MIRROR, INC., dismissing the action, with prejudice, and with || 
costs to be taxed, to the defendants. 1s 
1 

Dated: New York, N.Y. 1} 
lune 11, 197 i 

| 

t 

I /) Lan ft) tentd Y, A NS freer. PA YS ae 4 

& rank? Fe Clerk y, = \ 
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56, of the Federal Rules of Civil Procedure, and the said motion 
having come on to be heard belore the Honorable Marvin &. Frankel, 
United States District Judge, and the Court thereafter on June Fe | 
1975, having handed down its memorandum opinion granting the said 3 | 
»tion, and directir; the Clerk to enter judgment, it is, 
OADERED, ADJUDGED and DECREED: That defendants NEW YORK NEWS | 
, 


-.3., HARRY GARFINKLE, UNION NEWS COMPANY, INC., AMERICAN NEWS 
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OPPOSITION TO id 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

“For Referral to Judge 
Sees eee 80) an Ree OR) oe eet ae Marvin E. Frankel" 


DAILY MIRROR, iINC., 


71 Civ. 1211 
Plaintiff, 


- against - $ AFFIDAVIT IN OPPOSITION 
TO PLAINTIFF'S MOTION 


NEW YORK NEWS INC., et al., DATED JUNE Asp DOTS 


Defendants. : Se seats - he 


efeitos b st for 
STATE OF NEW YORK ) | ee es 3S 
) S8..3 / | 
COUNTY OF NEW YORK ) web 


MARK D. GERAGHTY, being duly sworn; deposes—and--says: 


1. I am an stcoraay duly edmitted to practice befor 
ourts of the State of New York and this Court and I am a 
member of the firm of Townley, Updike, Carter & Rodgers, attor- 
neys for defendant New York News Inc. in kh within action. I 
make this. affidavit in opposition to plaintiff's motion brought 


on by notice of motion dated June 17, 1975. 

2. On June 18, 1975 we received the above-described 
notice ui-motion together with a supporting affidavit and a 

The Court disposed of the application to recuse itself by order 


dated June 24, 1975. 


3. We have now received further affidavits filed by 


plaintiff in support of its motion dated June 17, 1975 seeking, 


further application to this Court requesting it to recuse itself. 
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on unspecified grounds, an order vacating (a) the order of this 
Court dated June 9, 1975 granting summary judgment to defendants 


and (b) the judgment subsequently entered thereon. 


4. The affidavits filed by Mr. Farrell and Philip S. 
Budin in support of the motion are filled with conjecture, mis- 
statements of fact, heresay, vicious personal attacks and claims 
of "gangster" association which might well be actionable, if 
made outside this action. They are empty of any facts which 
either (a) support any effort on plaintiff's part to vacate this 
Court's order and the. judgment entered thereon, whether viewed 
as a motion to vacate a default judgment, a motion pursuant to 
Rule 60(b) of the Federal Rules of Civil Procedure or a motion 
to vacate the order and judgment because of prejudice on the 


part of the Court or (b) suffice as a response to defendants 


motion for summary judgment which could have defeated that motion. 


5. From his submissions, it is obvious that ir. 
Farrell does not understand the law governing motions for summary 
judgment, is not familiar with and does not have a working 
knowledge of the Federal Rules of Civil Procedure and is either 
unwilling or incapable of engaging in litigation in conformity 
to the high standards that exist in this District. 


6. This latest submission is, in itself, strong 
evidence that plaintiff never had a valid claim and that its 
chief executive officer and attorney of record has never had any 


support for plaintiff's prepostorcus claims of conspiracy other 


than the product of his own imagination. 
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7. Plaintiff's latest motion, on whatever grounds it 


is based, should be denied in every respect. 


Dated: New York, New York 
July 2, 1975 


Sworn to before me this 


wk 
“yY day of July, 1975 
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ADELAIDE R. O'NEILE 
NOTARY PUSLIC. State of Hew Y 
. No. 63-8221185 
yalified wa Bronx County te 
Cottuerte filed in New York Couny 
Commission Expires March Zu, 1976 
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1 
Underviood 65 
2 
A Between '64 and '69. 
3 
Q From '69 to '72? 
4 
A More frequent. 
5 
Q ‘That applies also to Myron, the son? 
6 
A Yes. 
7 
Q Are you saying now that in connection with 
-_——----—— — —— aed = ~— - 
8 
those more frequent contacts between '69 and ‘72 at 
9 
no time was the Daily Mirror discussed? 
10 
nv At no time. 
11 
fR. KLEIN: Note the witness now recalls 
12 
after conversation with Mr. Canoni, his counsel. 
13 
A At one time that I can't recall when it was, one 
14 " ? 
of my sales representatives told me that The Mirror was 
15 i 1 1 
not being distributed on some of the Union News stands. 
16 \ : : ; 
| Shortly thereafter, Henry Garfinkle called and : 
17 \ 
during the course of the conversation which was an in- 
18 i4 4 
vitation to a dinner he said he could not find any 
; AA ee 
19 pS Se 
ro6m for The “irror on their stands. 
20 Se ) = 
Q Just tell us what he said to you as far as 
zl : 2 
you recall and you said to him on that subject of The 
22 . 
Mirror. 
23 re 
A As I recall, he said, "I cannot find any room on 
24 m * A 
the nevsstand for The Mirror. 
25 


C Wasn't there anythine that preceded that 
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1 
Underwood 66 

z 

statement? 
3 : 

Because I want the pro and con, the exchange 

4 

of conversation from you to him and him to you as you 
5 4 

recall it. 
6 ; vi 

A As I recall, I said, “How is The “irror doing?" y; 
? Y 4 " ' + . ue 

le said, T can't find any room on the newsstand 
pace RR ag NINN TSE Sr eT excess Ne, 

8 2 

for them. 
9 m7) , 

Q So the only way The Mirror came up, you 

] 9) tru Lal 

inquired, "How is The Mirror doing"? 
11 


14 


15 


16 


17 


18 


19 


20 


22 


23 


24 


A Because the reports came to me from one of my 
KURKSE 
sales representatives, “Ilow about Tho sere on the stands?’ 
Q Called to inquire about that? 
A He called: and during the conversation to verify 
whether or not the representative was right. 


Q Did you exoress any pleasure with resvect 


to his report? 


A No. 
Q Or displeasure? 
A No. 
- Q Did you ee him, "Now you can make roonm 


because competition is good for ail papers"? 


A. No, I didn't make any comment. 
3) As a matter of fact, you believe that? 
elie ts stad A Actin chtinnh aE 


ve —— 
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1 
Underwood 
2 : 
Q You did in fact at sometime prior to that 
3 ° 
conversation learn that The Mirror was for public sale 
4 
on the stands of Garfinkle, you had learned that? 
§ 
A No, I hadn't. 
6 
Q . So as far as you knew, there was never any 
7 
displays of The Mirror on the American News stands or 
8 
the Garfinkle stands? 
9 o—- 
, ; | A As a matter of fact, I thought The Mirror was on 
10 | 
display everywhere and they were selling everywhere and 1! 
ae 
| didn't know they weren't being displayed on certain 
12 | 
i.stands until the sales representative told me about it. | 
13 jee 
{) And until Mr. Garfinklie told you there was 
14 
no room for it on his stands? 
15 
4 I referred te that. 
16 
Q You remember when the public announcement 
17 
came out that The Mirror would sell on the stands of the 
18 
city? 
19 : 
A It seems to me there were certain announcements. T 
20 
- am not sure when the last one was made. 
ra 
Q Did you at that time have any calls with 
22 R 
Mr. Garfinkle with resvect to the appearance on his 
a 23 
stands of The Mirror? 
24 
A No. 
25 


Q In other words, would you say you avoided 


DEPOSITION OF JACK E. UNDERWOOD, OCTOBER 5, 1973 


10 


11 


12 


13 


18 


19 


a] 
re 


24 


25 
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asking him about that because you weren't concerned? 


A I must say I was not concerned about The Mirror. 
9 When vou say that you, you speak for The 


A I speak for The News. 

Q And thet no other associate of yours was con- 
cerned? 
A I don't know about my associates. 

Q When you say that The News wasn't concerned, 


don't you imply that all associates of vours who mipht 
have anything to de with the competing newspaper were 
Y & : EB, eed: 


amt » rs * “ps = 94 OD 
sinilarly unconcerned: 


A I would say we were unconcerned. 
Q Speaking for everybody at The News? 
A Yes. 
Q Weren't you told by Mr. Garfinkle at any 


time when The Mirror first, if at all, came to his 


Q You had reports, however, from your assistants 
and they gave you that 4nformation? 
A Yes. 

Q Did The “irror become a subject of conver- 


sation in The News office amongst your associates or 
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14 


15 


16 


17 


22 


23 


24 


25 
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a Other than Poston where Garfinklée in fFoston 


Distributing Company, is there any other company Carfinkle 


owns that you distribute to? 


A None that I know of. 
C You think there is such a situation? 
A I don't believe soc. ‘ 
Q How many newsstands would you estimate? 


You have given us an estimate on *°* Gaynor 
and given us an estimate on Union. 
How many newsstands would you consicer a 


point of distribution other than Union hews, do you have 


in your metrorolitan and suburban area outlets? 

A I would say it would run between ten and 13,0°O. 
Q And what 4s your price structure to this ten 

or 13,000 outlets? 

A May I answer that question by saying I will sunpoly 


that to you in written form. 
MR. CANONI: At what point in time? 


Q 1964 to '71l. 


m 


MR.:‘CANONI: We will consider tr ‘ 

Can we go off the record. 

(Discussion off the record.) 

MR. CANONI: We have determined that the 


price of the daily paper was increased from seven 
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2 
MR. CANONI: We have produced for you 
3 
the name of the only stockholder in the News, 
4 
the name of the entity that owns stock in that 
5 
corporation, and we give you today the 
6 
beneficiaries of that trust. 
7 
MR. KLEIN: You don't identify then. 
8 
You simply name them. 
9 
In order to avoid extenced examination 
10 
of all the names, I might have'been able to 
ll 
get a statement from him that some are or 
12 
are not, and that he knows that they are not, 
13 
and let that be the end cf the question. 
14 
MR. CANCNI: All right. 
15 
Q Will you give us the names of the 
lo 
executives of Ancorp, American News, Union News, 
17 
including Mr Garfinxle, that you have definitely 
18 
dealt with in connection with the circulation of the 
19 
News? Can you do that? 
20 
A There is only one individual that J have dealt 
21 : . 
with in connection with direct circulation problems 
22 
at the News, and that was William McCollough. 
23 
Q When you say direct matters of circulation, 
24 
whom did you dea. with, with respect to circulation 
25 


indirectly among the executives of the three defendants 
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t mentioned, American News, Union News, and Ancorp? 
A, I intercepted a call late one night froma 
newsstand operator at the Port Authority building, 


complaining about delivery of the News. 


Q About what of the News? 
A Delivery. But I am sure he is not an officer 
of Ancorp. 


The only two officers that I can recall would 
be Henry Garfinkle, Bill McCollough, and they had 
an attorney, I forget his name, who died. I hada 
conversation with hin. 

Q With respect to problems of circulation 
at the News? 

A No. With respect to an FIC case. 
Q You refer to the case that took place in 


the year of '67, '68 and so on? 


A Yes. 
Se 2 At that time you were manager of circulaticn? 
A Correct. 
Q You became entirely familiar, did you, 


in the course of that case, with the details of it? 


bh I gave a deposition. 


Q ™hat deposition is now a matter of record 


in court in that case, presumably? 


10 


11 


12 


13 


16 


1? 


18 


19 


20 


24 


25 
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specifically did when this Daily “frror came into being 
with juasae’ to the Daily Mirror and your newsstands? 
ok - MR. ROTH: What did you do, if anything? 
A I didn't do anything. The first tning I knew they 
had it on the stand. ‘That was ticCollough anj tne men's 
decision downstairs to mace. 


syer discussed it with you? 


F 2 | 
3 
2 
wv 
< 
3 
Gq 


A When it came cut they never Aisecussed it with me. 
CG Fefore, they never consulted? 


Q When it went out of business. 


Q then ‘The Mirror went off the stands it was 
never discussed with you? 
A It was never discussed with me cutside what I heard 
myeclf. 

3 Q What did you hear? 

A On television, The Mirror closed up. 

Q Other than that with respect to the condition 
of you. newsstands, and I think ps etified you had 


about 850 newsstands at one time? 
A... Throughout the United States. 
Q About 850? 


> 


wo had about 110 in New York City in the six, 


A YX 


CO 
ui 
. 


: } 
2 
: 3 
4 
e F 
7 6 
: 7 
- 8 
9 
10 
Fj 11 
12 
13 
14 
15 
16 
17 
: 18 
19 
20 
| ~ 21 
22 
: 23 
24 
25 
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five boroughs. 
Q You had about 650, didn't you? 
A _—* Outside of New York City. 
Q Within the eastern area? 
A No. From here to San Francisco, 
Q When that newspaper was being no longer 


circulated you heard nothing about it except most in- 


directly? 


A Outside of the time «hen it closed up I knew about 
it. 

Before that you understand they didn't handle i 
and what knowledge I had there waS not enough papers 
Solid to make out a Pink ticket. 


The bookkeeping cost us more than what we mad 


the paper. 


Q Who told you that, by the way? 

A Who told me that by the way? 
MR. ROTH: About the pink ticket. 

‘ 
A About the free ticket was Yr. MHeCollourh. 

Q The pink ticket?. *, 
A The pink ticket was Mr. McCollough. 

Q Did you ask about it or Just accidentally? 
A We spoke about it. 


Q In passing? 


ht iete | 


—— 


24 


25 
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42 


Q I now ask you, Mr. Garfinkle, you let us 


know, for example, dealing with the New York Mirror, did 


you have anything to do with the officials of that 


company at any time? 


A The new one? 
Q The old one. 
A Ho. 
Q With regard to say The New York Daily News 


organization, you have 


them particularly? 


A No. 
NR. ROTH: 
4 No. I meet somet 


~ 


no 


The Daily News. 


Ames in restaurants, 


discuss business with them. 


Q Hot at all? 
A No. 
Q Now, with regard to The Times, 


t 


you have no occasion to have an 


officials of The New York Times? 


know. 


4, 


thing to do with this, with 


but I don't 


for example, 


ything to do with the 


I am talking about the big fellows, you 


0 Here you acquainted with any of the facts 


regarding the termination of The New Yorx Mirror when 


4% 


eae ie f 
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without making decision coming up to me. 
Q And you make the decisions? 
A XY don't make no decisions, unless a book ‘-.ke 


Screw. Unless a thing Like Screw. 


Q In Screw you made the judgment. 
A I made the judgment. 
Q Do you know Sal Giglio? 
A No. . 
Q Do you know a John Giglio? 
A No. 
Q Do you have a chauffeur? 
A Who could afford one? 
Q You don't have a chauffeur? 
A No. We have a boy picks me up now, and my 


manager, with a car. 


Q Did you have a chauffeur in ‘71, ‘70, 
‘69? 
A ‘70, and '7l, I had a chauffeur. 
Q What was that chauffeur’s name? 
A Bruce. 
Q To the best of your knowledge, did you state 


you don't know the executives of the Daily News on 


@ social basis? The President, the Vice-President, 


and so on. 


we 


wi 


a 
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A Never. 
Q Would you know if they own any stock 
in your company? 
A I don‘*t know if be owns stock. 


MR. KLEIN: The answer is no? 
THE WITNESS: No. 
Q When the subsidies were paid to Ancorp, 
bs 
the ones we spoke about in the government action 
from 1962 to 1969, the payments from the New York 


News and the New York Times, was that paid in cash? 


Were those payments made in cash? 


A Absolutely not. 
Q Were they made by check? 
A Absolutely. Whatever it is done in that 


company is done right on the top of the table 
through checks and all that bus iness. 
y Q Were those payments which were reported 
is che official records as being approximately 
$25,000 from each compény moe 
A Absolutely. . | ~ 

Q = the total amount of payments taken from 
the News or the Times? 


Was that all the money that the New York 


Times and the Daily News paid Ancorp? 


10 


11 


12 


13 


14 


16 


17 
18 
19 
20 
~ 23 
22 
23 
=, 24 
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A The years I was there. 1955 until the company 
went into a Chapter ll, 

Q It covered the entire period during which 
the Daily Mirror was up for sale? 
A I don't know nothing about it 

I don't know nutter abot sales or changing of 
titles or names, what goes on with individual publi- 
cations, ¥ 

Q You knew nothing about the sale on the news- 
stands of Union News of the Daily Mirror between the 
years 1970 and 1972? 

A No. 

Q You knew nothing about that? 
A No. Absolutely not. 

Q With regard to the sale of the Daily Mirror 
on individual newsstands, you knew nothing about that 
either? 

A Absolutely not, 

Q Did you by any chance learn indirectly from 

any other source, like the Daily News executives, that 


chere was such a publication as the Daily Mirror being 


A I don't discuss my business with anybody. 


Q So that the answer to that question is no? 


. 


Sie, 
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A No, 
Q A newspaper or other publication would, when 
i 
4 found to be unprofitable or uneconomical be rejected 
Rog a 
\ : 
* 5 for sale on the Union News stands? 
6 A The supervisor of the Union News Company, it 
7 would be up to them to decide what iS not economical, es 
8 what it cost our company to handle it, and whether r 
i 
9 we had room to sell, ¥ 
10 Q Did you ever discuss that as a problem with 
11 the supervisor? - 
12 A No, That was a policy of the company way before hae 
; \ j 
13 I became president, 
14 Q When you resumed or becaae president did you 
15 continue to adopt that policy? +. 
16 A The same policy was adopted for 106 years. os 
a 
17 Q When you became president did you discuss 
oe 
18 that: with the supervisor at any time? hy 
19 A Never did, i: 
20 Q who was the supervisor during the years 1969 
21 to "727 
22 A Minnow, Kraus. Then there were probably 14 or 
23 15 supervisors. I don't know their names, Ln. 
e 
24 You wouldn't expect ine to know the names out of eo 
penne 
25 close to 6000 cmployees, woula you? 
, Sate te a eta wa sen g  S nc Pe A a aR Ne een WL tnete N randwadiewloaenerenne 


3 


&e; 
A Never did, when it came to that. ets 
Q If, as the head of the Union News operation, perme 
Set 
1 P : mi 
you found the supervisor suddenly cutting off, let's 4g 
say the Daily News, you would raise no question about ‘ 
it, yes or no? 
A No. { 
:. 
Q If you found that Time or Life were determined 
by the supervisors of the Union News as undesireable 
for sale because it would be uneconomical to sell them cee 
eee 
you would raise no question? ‘ 
ee oe bya Ra eG BRP PSY ag RSE aR cea RE RR eT eA tg MARE ELLEN RIS ER —— 
Aonntrainr aedanen tele tienen ecw ae: ~actacwat s wombel 2eaete alana tant Cha aah a Manoa rie omnia 0S Lott mae 8s a be NAR ST TE Ta eee here, eben ne aman ih 
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Q To the extent that you know, are these people 


still employed? 


‘A I think they must be. . a 
7 : : = 

Q With the Union News? 
A As far as I know. , 

Q When di4 you last have any contact with them 

Poway 

on behalf of the Union News? ates 
A Let me see, now. Last February of this year. 


Q February of '73? 


A Yes. 
ras 
Q While your supervisors were determining whether tne 


a particular paper or publication was fit for sale on 
the Union News stands, did you discuss the question of 


the economics with anybody? 
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1 Gur Finkle dsa 15 
2 A Never raised a question when Time and Life were 
3 off the stands at one time for cconomical reasons, —-- 
, MLA Whos 
4 Q You would raise no question? e 
4 cere 
5 A No. You would have to have a sound reason for it. 
6 Q Would you discuss the soundness of the reasons 
7 given by the supervisors? 
Vv —- 2 
ie 
8 A Sure. With them, if it came to that point. Then 
9 they would take it up with me. 4 
10 Q You answered the question, Mr. Garfinkle. 
‘ oa ; . ae eee ae ee 
Did you have a specific conversation within bi 
12 the years mentioned of '70, '71 and '72 with respect a 
; ‘ , P aes 
13 to the Daily Mirror, with your supervisors? 
14 A Yo, six. 
15 Q Never at any time? 
16 A Never at any time. ak 
Fe 
1? Q As president or as chief operating officer ; 
te oe 
18 of Union News, do you remember what the conditions, 
19 the economics of the Daily Mirror were, during that 
20 period? 
4 21 A Never did. 
22 Q Never knew it? 
23 A Never kaew it. ee 
24 Q You never had any occasion to talk about eS, 
| aa 
25 the Daily Mirror's economics with any of your super- 
SEES SE See Bea An EE EN oe CN EE ee 
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2 visors during those mentioned years? 
3 A Never did for the simple reason there are other oo 
4 publications that come on the stand and off the stand : 
pn Csi 
5 if the sale was not there for economic reasons, 
6 Q Try to confine yourself to the question I 
7 am putting to you, 
8 MR. KREISBERG: He is. He has to answer Vhar se 
9 the question that you give him. f 
10 MR. KLEIN: I move to strike out that portion 
il of the answer after the word "never" and the two aos 
12 other words following. ae 
A pera 
13 Please repeat the question. 
14 (Whereupon the pending question was read 
15 by the reporter.) 
{ OS 
16 Q Answer, please, ten 
a 
17 A No, 
18 Q If the Daily Mirror was on the Union News 
19 stands the first week of its publication in the year 
20 '70, would your Supervisors, finding a new publication 
‘ 21 on the stards of Union News, watch the sale of that 
22 paper closely, yes or no? 
23 ~A If any paper that came out the first week or 1 ae 
* ies 
24 second week was put automatically on the newsstand, Pin 
prusinr 
25 if they watched it closely or not, J don't know nothing 
AE RL a eT at te te a twos Eo a Vas ansae tne ceareaha Pacman en ee SSS SE he MCE : 
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2 Q Who? 
3 A Mr. Nichols. Mr. Polio. 
4 Q Who is Mr. Polio? 

& 5 A Assistant to Mr. Nichols. 
6 Q Did your wife and children have anything to 
7 say about that? 
8 A No. Not as far as that is concerned. 
9 Q They simply hold stock? f 
10 A Yes. 
1] Q And otherwise have nothing to say. Is that 
12 right? 
13 rN That is correct. 
14 Q tam going to ask you directly, Mr. Garfinkle, 
15 whether the Daily Mirror at any time, whether to your 
16 knowledge or to the knowledge of your supervisors, at 
17 any time became the subject of its being eliminated 
18 from the Union News stands because the Daily News 
19 objected? 
20 A No, sir. 

e 21 Q You learned, didn't you, that the Daily News 
22 had some kind of conflict or contest at sometime with 

th 23 the publishers of the second Mirror? 

24 A No, sir. Never heard this. 
ao Q Did there come a time when you learned or can 


pore 


PF 
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to know of any purchase relationship between the 
Daily News and the Daily Mirror? 
Do you know whether the Daily News ever 


bought out the New York Mirror, the first New York 


Mirror? 
A Never knew about it. 
Q Did you know that the Daily News had complained 


to the new second Daily Mirror that it was operating 


without permit? 


A This I don't know. I never go into that. 

Q 1 said, did you learn about it? 
A Never. Never. 

Q I didn't ask you whether you ever went into 
ic. 


If in your management of the Union News, if 

a conflict arose between the Mirror and the News with 
respect to the question of the invasion by the Mirror 
of Daily News rights, would that be a question for your 
decision? 
A It wouldn't be a question of decision. 

We don't interfere in any publishers’ conflicts. 
They all get an equal share of what the company does. 

Je don't get into the middle of any of these 


conflicts between publishers. We have enough of our 
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own problems. 
Q If the Daily News came to you and said that sa 
paper is an illegal publication and we don't want you 
a 
to display it or sell it on your newsstands or we will 
cut you out on the sale of the Daily News, would it be 
for you to make a decision? 
MR, KREISBERG: Objection. iS 
sone 
A They would never come to me, ¢ 
MR. KLEIN: This man is an expert. We are 
dealing with his normal functions in the operation ree 
of a business. 
ore 
Q If you received notice on behalf of the 
Union News, if Anccrp or Union News or you, as head 
of Ancorp or Union News, received a communication to 
the effect that there was a lawsuit contemplated or to 
a 
take place against another publication which you were a 
‘ am 
selling or displaying for sale, would you make a decision is 
on that point as to future display of that complaint? < 
A We don't interfere with any lawsuits brought 
among the publishers from one side to another. 
Q I didn't ask you that. 
I asked you whether you would make a decision a 
with respect to the continued display of the newspaper rs 
, he 
complainee of, yes or no? 
eee eaeieeae ss acca eoabeasemnonacincn asoaenena ts cacciassdharehclinretnava-coosaanAgr=-b-ekereeemnnitn dadinhin<e neaihenmrmaired 
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2 A No. If there is a conflict between one and 
3 another we don't interfere. That is their ight, not 
4 our fight. 
| , 
a 5 Q If the Daily News, a source of large income 
6 to the Union News ‘ompany, should tell you by mail or 
7 otherwise that the Mirror which you are displaying, 
| 8 alongside the News on Union stands, represents a 
7 9 violation of a contract with the Daily News, would 
10 that influence you in any way with respect to the 
il continued sale of the mirror? 
12 A Absolutely not. 
13 Q You wouid be the one to make the decision? 
14 A I don't make these kind of decisions without 
15 taking it up with our legal counsel. 
16 If the legal counsel ~- this is not my business when 
17 one publisher fights with another publisher. 
18 Q What you meant when you said "absolutely not," 
19 was that yo. would take the matter up with counsel? 
20 A That is right. Take it up or speak to counsel, 
| ‘a 21 MR. KREISBERG: If there is an injunction 
! :! and he can't sek it -- 
‘ 23 MR. KLEIN: We are not asking your opinion 
| 24 now. 
25 Q You testified that distribution is usually 
5 Paatet Ore” Bele Slaw #: Sing Sah To Pepa ae ae Te ang sear ils Ssh ere cata na ee 
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11 


15 


16 


17 


18 


19 


20 


21 


22 


Kane . 8 
on certain routes, from that informaticn, the man, 
the sales rep, makes the regulation. 

Q Before you put the information into the 
' 


computer from this man's reports, he comes in with 


a written report? 


A Yes. 
Q On this form? 
A Every day. 
Q Which is the News circulation representative 


MR. CERAGHTY: It has an exhibit on it. 
Q Is that the form we are speaking about 

It’s marked? 
HR. GERAGHTY: As Defendants’ Exhibit i 


for identification. 


C4 iM 
A That is a Gianwy report submitted by sales 
represenatives. 
Q Who were these 16 men, more or less? 
A And also the +8, suburban territory. 
Q what cdo you do with these reports after 


they get into the computer? 
A Those do not go into the computer. 


Q De you have other reports that go into 


tue computer? 


rear 
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Yes. 


Q Where do they come from? 


4 
A From the driver who pick up the returns fron 
5 . ‘ 
the dealers. The dealers have a return slip, and 
6 . * 
on that return slip, they break their returns down 
7 , 
for each day, including Sunday. 
& *. 
Q he drivers do that? 
9 
A The dealers do that. 
10 ‘ : 
: Q They give that form to the driver? 
| 
il ; 
A With the returns. 
12 , 
Q Right. 
13 -* * 
A May I finish? 
14 , : . , 
Q I am trying to confine you to this. You 
| 15 P : ‘ , ; 
| are going into other fields than my questions. 
| 16 * . - 
| I am asking you simple questions. I want 
| a = 
17 . : 
simple answers, if you can make them that way. 
18. - : 
; I have shown you a form, Defendan ~' 
19 <a 
Exhibit 1. For what purpose do you use that form? 
20 . - : * 
A This is to determine by. the sales managers an» 
21 > : re 
the assistants, and on occasions for my information, 
22 ae : 
the activity thet the sales representative performed 
23 * * * 
for that individual cay. 
! 24 


Q On that form there is a column which says 


"Withdraw and retvrns," and a code. 


— ———~, 
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A Can you just point that out to me, please: 
Q That says "Yesterday's draw, returns, call, 
code." 
A All right. 


When a sales rep visits a dealer for collection 
or for service or for any type of complaint -- 

Q Is that any one of those 16 men? 
A Yes. Or the eight men in suburban. 

Assuming they are going to check it. Assuming. 
a dealer calls in, "I am not getting enough papers; 
I am selling out." 

Te is answering the complaint, did he get enough 
papers? 

Q 1 asked you some simple questions. 

I asked you to tell me, of the three 
columns that I have indicated, that those colunns 
are filled in by who. 

A Sales reps. 


The ones out on the street? 


on 


“ 


A Correct. 
Q On that form? 
A Correct. 


Q What did they do with that form? 


A I told you that. They come back into the cffice, 
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to the assistants or the managers. 
Q Who are under you? 
A Correct. 
Q What do they do with them? 
A They look them over. As i stated before, this 


is to keep -- 

Q I asked you, what do they do with them. 
A They are evaluated. 

Q Who do they give that printed form to 
that some representative on the street fills out? 
A It goes to the assistant, or to the manager. 
From there, an evaluation is made pertaining to any 


item on there. Then it's filed in a drawer. 


Q | Does it go to you? 
A Only on occasicns. 
Q They are filed in a drawer? 
A Yes. 
Q How many would you say there are in the 


course of a week? 

A There should be 16 a day. We have five days. 
Q Would that be 80 to 100? 

A Estinated. | 


Q In the course of a year you'’d.multiply 


that by $27 
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A Estimated. 

Q Those forms filled out by sales reps ere 
put into a drawer? 
A Filed. 

Q Do you have copies of these for the years 
'69, '70 and ‘71? 
A I weuld say not. 

Q Would you have copies of those for ‘71? 
A I would say no. 

Q Do you destroy them? 
A I would say, yes. 

Q You would say that there were roughly 


80 to 10C a week, and 52 weeks, so that at the end 
of any given year, '69, '70 or '71, there would have 
been anywhere from 400 to 500 such forms? 


A Estimated. 


Q Would those forms have come to the attention 


“SE Hr. Underwood, filled out by your men? 


A I don't know. 
Q In the normal course of business, if there 
was a problem that erated from one of those forms, 


would that matter be taken up with Mr. Underwood? 
He was your boss; wasn't he? 


A No. My direct boss is Carleton Rosenburgh. 


Fo - 
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Q Would you take up those forms with Carleton 
Rosenburgh? 
A If it was an important matter, yes. 
Q Would those matters get to the attention 


of Mr. Underwood, if they were important matters? 
A I don't know. 

Q On those forms, do your representatives 
on the street, approximately 16 in the metropolitan 
area, fill in the names of other newspapers on their 
forms, like the Post, the Wall Street Journal, the 
Daily Mirror? 
A What they normally do, we do get a Times checkup 
on sales, for the New York Times. 

Q Only the Times? 
A For the New York Times. 

Q You would get the draws . and returns for 
the New York Times? 
A Not on these sheets. We would get their estimat- 


ed sales. 


Q Your men get that by asking the News 


dealers? 
A Yes. 
Q Do these men, who carry out communications 


from the News, you, Mr. Rosenburgh, or anybody, 


asa lo: 
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Kane 14 
convey messages to these News dealers, as to what 
they are told to say? 

Do your representatives carry orders to 
the various News dealers that they meet with regard 
to the sale of your newspapers or any other matter 
relating to either the News or competitors? 

A I don't understand what you mean by "orders." 
Q To the best of your kn jledge, do your 16 


men in vour employ esk questions frem the various 


News dealers they go to? 


A Pertaining to the sale of the News? Yes. 

Q Pertaining to the sale of other newspapers. 
A New York Times. 

Q And other newspapers? 
A On occasion, the New York Post, when there is 


a big story break. 

Q When did you first become familiar with 

—the Daily Mirror as published by the plaintiff in 

this action? 
A I guess the first day it vas published. 

Q Did you have a meeting concerning the 
Daily Mirror? 
A No. 


Q When your men came back from their trips, 
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. , : : ; 
was the Daily Mirror discussed in your office? 
3 
A Yes. 
4 
Q Were the questions asked of these represente- 
5 : . 
tives to find out the various draws and the sales 
6 . 
at various newsstands? 
t 
A Yes. 
8 
Q When they brought back these reports, were tne 
9 ‘ ‘ ; . 
discussions at your Monday meetings or any other 
10 : . ‘ : 
meetings concerning the Daily Mi. :or? 
11 : 
A Yes. Occasionally. 
12 
Q When did you iist become employed Dy 
. 13 
the New York News? 
| 
| 14 
A In 1957. 
- Q In what capacity did you start? 
: 16 ‘ ‘ , me 
A Night inspector. A suburban traveling represente- 
17 tive. Assistant country -- I am sorry. Before that, 
y y 
18 4 
% srea sales manager for the Bronx and Manhattan and 
19 
Mount Vernon. 
20 . 
Then assistant count sales manager. 
ry 
a Then ROMTERY sates manager. ~ 
= Then suburban sales manager to my present 
23 position 
” Q Were you ever a rep on the street? One 
25 of those 16 men? Did you have a4 job like that? 
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2 
periodically after the Daily Mirror started publica- 
3 - 
tion? 
4 
A That is the only one I can remember. 
5 
MR. GERAGHTY: With respect to the Daily 
6 
Mirror? 
7 ~ 
THE WITNESS: Yes. 
8 
Q The information on this form, marked 
9 
Exhibit 2, where did you get the information? 
10 
A For the wholesalers, in most cases -- 
11 
Q I am asking you, where did you get this 
a 12 ! 
information? 
13 
A I am trying to answer that. 
14 
MR. GERAGHTY: There is more than one 
15 4b . 
category of information. 
16 as 
Would you like to see the documents 
17 Z 
in order to answer? 
18 
THE WITNESS: May I? 
19 
MR. FARRELL: (Handing). 
20 
Q What is your answer? 
21 ; ° 
A In the case of Gaynor News Company, I either 
22 
made a phone call to their circulation director, or 
‘ “23 
my assistant. To the Jersey wholesalers, I made a 
24 ; F ‘ 
phone call to the Jersey distributors or my assistant, 
25 


or im turn, the seles representatives covering that 
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area, to ask them the draw of the Mirror. 

In the case of the distribution of the Mirror 
in the five boroughs, I don't know who made the call, 
but I think the cail was made to the Metropolitan News 
distributor to get the information from them. 

Q Who did you talk to at Gaynor News? 

A To the best of my knowledge, as I mentioned 
before, the circulation director, Frank Hantke. 

Q Do you know when that was made? 

A . Do you want a guess? 
MR. GERAGHTY: No guesses. 


Q Who did you make the call to the Jersey 


wholesaler? 
A To the best of ny knowledge, I would say -- 
Q Sam? 
A Maybe Sam Klinghoffer. Maybe Mel Klinghoffer. 
Q Who did you make the call to at Metropolitan 
News? 


A I didn't make the call. 
| Q Who did? es 

A I think probably the city sales manager. 
Q Who would that be? 


A Don Derle. Or his assistant. 


Q Do you do business with the Metropolitan 


| 
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News, to the best of your knowledge? 
A No, we don't. 
Q No business of any kind? 
A Not to my knowledge. 
Q In the calls that you made to allegedly 
Frank Hantke and to Sam Klinghoffer, what did you 
say when you called them? 
MR. GERAGHTY: Take them separately. 
Q Take them separately. 
A Again, to the best of my knowledge and recollec- 
tion ,-- 


MR. GERAGHTY: Don't guess. 
A (Continuing) I asked -- 
Q This was sometime in the early part of 
'71, Your memo says January 12th. 


A I think so. 

Q Prior to that period, because the report 
is dated 1/12. This must have been from information 
prior to 1/12 and reduced in writing by you. 

A I don't recall has the Mirror started, what 
date, to be honest with illi 
Q What was your conversation with Frank 


Hantke pursuant to that call? 


A To the best of my knowledge or recollection, 
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I asked him how many copies of the Mirror are they 
handling. I believe he gave me a rigure. I don't 
re -all the figure. ; 
I would also like to say that we also get 
information on other papers. 
Q I didn't ask you that. I just asked you 


what your conversation with Frank Hantke is. 


A I think I stated it. 


Q Would you say that was generally the same 


conversation you had with the Jersey wholesaler, 
Sam: Klinghcffer? 

A “f I read ct right. I don't think at that 
particular time the wholesalers in Jersey were 


handling the Mirror. 


Q You told me that you spoke to Sam Klinghos: 
A Yes. 
Q I am asking you what your conversation 


would be. 


A “How many Mirrors are you handling for distribu- 


tion?" 


Q You also said, to the best of your knowledg=2, 


they were net carrying the Mirror. 
A’ So I was told, and I think it's stated there. 


Q t that time, you say that the printed 
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copies was 105,000? 
A Estimated. 
Q Gathered from information that you or your 


men obtained by telephone calls or visits to whole- 


salers? 
A Correct. 
Q Or from visits to newsstands? 
A No. 
Q Who provided you with the information, 


if anyone did, as to where the Mirror was being 
printed? Do you know? 
A I don't recall. 
Q Were you provided with information as to 
the press time of the Mirror? 
A I think we were 
Q Were you provided with the infcrmaticn 
as to who was distributing the Mirror? 
A Could I have clarification when you say "distri- 


bute"? I don't understand the question. 


Q Who was handling distribution of the Mirror? 
A I guess Gaynor News and Metropolitan News Company. 
Q You have that information? 
Se I so stated. 


Q When you recapitulated this report, 
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Plaintiff's Exhibit 2, was this typewritten copy 
filledin with the printed copies, the distribution, 
Rumaber of papte:s and so on, and price structure a 
totally evaluation from all the reports you had, oral 


or atten? 


A Yes. 
Q You forwarded this to Mr. Brunjes? 
A Yes. 
Q Do you have any c- ection with the United 


Press International? 


A No. 

Q Do you know anybody there at all? 
A No. 

Q Did you put on the record who Mr. Brunjes 
is? 

Did I ask you that before? 

A Mr. Brunjes at that time was sales manager. 
ee 2 One of the three above the 16 or 20 men 


who were on the field?_ 


A Above me. e.. 
Q You had to report to.him? 
A Yes, sir. 
Q In your work, is that when you were in 


contact with Mr. McCollough? 


. y 
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area, was that knowledge you gained from your staff- 
men, your fieldmen? 

A From the men, and Metropolitan News Company. 
Q Who at the Metropolitan News Company 


spoke to you? 


A I don't know. 

Q How do you know? 
A I stated the city sales manager or his assistant 
contacted the Metropolitan *>.ws Company to cetermine | 


the draw, net return and sale of the Mirror. 


Q “hee was reported to you? 
A That was reported to Bob Brunjes. 
7 Not to you? 
A I was suburban sales manager. 
Q It was not reported to you and you are not 


saying this to your own knowledge? 
A It was not reported to me directly, no. 
Q Was it ever reported to you by any of 


your staffmen that there had been any free copies 


= 


of the News given to any of the News dealers to 
help sales? 
A Definitely not. 

Q You say that you recall very clearly; is 


that right? There can be no question about that? 
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Daily Mirror 
42-15 Crescent Street 
Long Island City, New York 11101 


Attention: Mr. R. W. Farrell 
Hear Six: 


e, We are the attorneys for hew York News Inc., 
owner and publisher of the newspapers "Daily News" and 
“sunday News" which are: published in New York City and 
ty: circulated there and elsewhere in the United States. 
It has come to the attention, of our client that you are 
carrying out a promotion in which you are using the 
contest, "Post Position". 


As you know, this conuest was one used by the 
Mirror" that was once publishec by The Hearst Corporation. 
On October 15, 1963 our client acquired from The Hearst 
Corporation all rights to the use of this promotion ana 
contest and various other promotion progr.ms that had 
been used by the "Mirrox”. Following its acquisition of 
the "Mirror", our client used "Post Position” as a 
promotion item. 


In view of the foregoing, it is cequested that 
you cease to publicize the “Post Position” contest since 
it is an impairment of our client's proprietary interest 
jn it. Should you fail to do so, appropriate action will 
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be taken to restrain this infringing and unfairly competing 
wo o o! « Vv 


A prompt reply is requested so that our client 
may be apprised of your intentions with respect to this 
subject matter. 


Very truly yours, 


TOWNLEY , UPDIKE;~CARTER & RODGERS 


Sc ee. ¢ 
ras if. rs 1, fy 7) sf 
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; EDVARD M. MAIER 
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Levine 
2 a week? 
3 A You want to break it up to the last two years? 
4 I haven't had dinner with him at all. 
5 Q You are not talking with him? 
6 A Right. : ) 
” Q Prior to the two years, how many times did 
8 you meet with him? 
9 A At least once a wéetk. 
10 Q Did you meet at ihe ‘ampshire House? 
11 A No* necessarily. I met at his own house. 
2 Q Didn't you discuss Mile whee with him? 
13 A Never. He had mentioned to me that there is a 
14 case between the Mirror and the News and him. 
+ Q And that is all? 
ss A That he's in good company with the Daily News, 
2 and that's it. 
18 Q You never discussed the case? 
19 A No. In a joking way, he mentioned it. 
20 Q You never discussed this matter? 
- A Not the details. - *. 
22 Q At Marblehead? 
as A Never discussed the details of the case. 
24 Q In the restaurant? 
A Never discussed the details. 
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Q Where ji you see him? 
A American News. 

Q Was there any purpose to that meeting, was 
there any purpose in your meeting Roy Cohen at the 
American News Company? 

A American News Company business. 

Q Was this case discussed? 
A No, sir. 

Q Did you ever discuss this case with Roy 
Cohen? 

A No, sir. 

WW Never? 
A Never. 

Q When I refer to American News Company, I am 
referring to the subsidiaries of Ancorp ~~ 
A Ye- 

Q Have you ever discussed this case with Roy 
Cohen or anyone else? I sin seilaneiiads to the four de- 
fendants, which are Ancorp, American News, Union News 
and Heary cartinkie: 

A Right. | 
Jt 

Q I am examining you with regard to those people. 
A Okay. 

2 You never discussed this case with Roy Cohen? 


SoeY..-12.2.2.2.2.2.2...2.2222222.22 a OO A IN ER 
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| : 
| A No, sir. 
z 
| Q Did Roy Cohen give you any instructions 
3 
| concerning the way to answer questions in your EBT 
4 
this morning? 
! 5 
| A No. 
6 
Q Does Roy Cohen know that you are being ex- 
| 7 
| amined here this morning? 
8 
| 
A Kot through me. 
9 
| 
Q Not through you? 
10 
A No. 
il 
Q How ften. in ti past five years, have yc. 
12 
o visitea@ Roy Cohen &. his home ard o*fice? 
A Very often. 
14 
Q When vas the first time you visited nis home 
15 
and office? 
16 
A The last five years? ma 
17 
Q Yes. 
1 eS 
A_ Five years ago. 
| 19 ? 
Q You say about.five years aco? 
| 20 
A You said when is the last time in the last five 
21 . 
years. 
| 22 \ 
| Q I said the first time chat you went. You say 
23 
| you have been going there within the past five years? 
24 


A No, I said I have gone for 15 years. 
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Q You have been going to Roy Cohen's home 
and office for 15 years? 
A Yes. 

Q When was the last time you were at his home 

4 office? 

A Last week. 

Q How often in those 15 years were your visits 
to Roy Cohen? 

Whenever an occasion would come. 

Q So that in visiting Roy Cohen in the period 
of 15 years and, more recently, a few weeks ago, you 


never Giscussed this case with him? 


A No. 
Q This very case? 
A No. 
Q You say you never discussed this case at 


all with Roy Cohen? 
A No. 
Q Was there ever an occasion that he discussed 
it with you? 
A No. 
Q Were you ever asked to intercede in this case 


with Henry Garfinkle by Roy Cohen? 


A In this case? 
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Q Yes. 
A No. 
Q Do you have any brothers? 
A Yes. 
Q What is your brother's name? 
A Sol Levine. 
Q What is his occupation? 
A He's an accountant. 
Q Do you have any brothers that are in the 
trucking business? 
A No. . 
Q Were you ever in the trucking business? 
A 15 years ago. 
Q Was your partner in that trucking business 
John Gigglio? 
A For one year, E & M Trucking. 


Q What did you truck? 
A Trucked candy. 
Q To Irving Goldmar.? ’ 
A No. : 
Q Do you know Sileuns Goldman? 


A Only through the paper, and I met him at a couple 


of affairs. 


Q Do you know Gaynor News Company? 
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2 questioning that he is now pursuing with respect 

3 to the change of management of Ancorp in 1973, 

‘ | 4 be discontinued at this time with the understanding 

| 5 that,.if Mr. Farrell wishes to pursue that line, 

| 6 that he arrange to make an immediate applicaticn 

| eon 7 to Judge Frankel for a further devosition date to 
8 pursue this line of testimony at a subsequent tire 
9 when Mr. McCollough can be represented by counsel. 
10 


The point that I eimoly want to make is that if 
oe 


Il this application is going to be made, I would like 
it to be made within the next two days, because 
i3 poe date for filing motions here is the 28th, 
\ 14 and I want to know whether or not this line is 
| 15 going to be pursued in conjunction with ovr pre- 
16 paration of motion papers. 
: 17 MR. FARRELL: Off the record. 
18 ; (Discussion held off the record.) 
19 BY“. FARRELL: 
“ Q Do vou know a Jack Underwood? 
21 A I know Jack. | “i 
ae Q Do you know who he is employed by? 
ry 23 A No. 
24 Q Do you know Jack. Underwo°?? 
2S A X “now him, yes. 


DEPOSITION OF WILLIAM A. McCOLLOUGH, APRIL 15, 1975 


1 


2 


McCollough 79 
Q When is the last tine vou saw hin? 
A Oh, maybe two, two and a half years aco, estimated 
time. 
Q ~~ last time you saw him? 
A Yes. 


Q Did you know, at that time, that he was employed 


as circulation director of the New York News? 
A When I knew him, I knew he was employed with the 
Daily News. 

Q pid your company do business with hin? 


A With the Daily News? 


Q Yes. 
A Yes. 

Q You have not seen him for two years? 
A As I recall, it's been at least two years. 


Q Have you had any phone calls with him within 
the past year or two? | 
A No. 
Q Do you know whether Mr. Garfinkle has? 
A £ do not. ° 
Q Did Mr. Underwood owen come to your office? 
A He may have cone, I'm not sure. 


Q Do you know Harry Kane? 


A The name might ring a bell. 


as 
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Q Did you have any conversations with Jack 
Underwood in 1968? 

A With Jack Underwood in 1968? 

Q Right. You said you have not seen him for 
the past two or three years. I am going beyond that. 
1972? 

A Probably. 
Q Did you have any in 1971? 
A Probahly. 
Q Did you have any in 1968 and 1959? 
A Probably. 
Q What was that relationship, what were the 


purposes, what - were the conversations? 


A I don't remomber any specific details. 

Q What did you generally talk ebout to Jack 
Underwood? 
A I may have seen him at some social affairs, but 


I had very little -- we had some affairs at dinners 
and so forth -— but as far as actually -- the last 
conversation I remember with Jack Underwood was when 
we went into Chapter XI to ask him to deliver the 
papers. 

Q. They seit: eaten papers to you at that 


time and prior to that time? 


ee 
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A Yes. 
Q Did you ever discuss circulation problens 
with him? 


MR. GERAUGHTY: Object to the form of the 
question. 
Q Your discussions with Jack Undeiwood were 


business conversations dealing with the business of 


Ancorp? 
A I do not recall the specific conversation we 
had. 

Q What would your conversations with Jack 


Underwood normally be, with regard to your relationship 


with the Daily News and Ancorp? 
A It might be if we didn't get the papers on time 
or something like that. 


Q Who was in charge at Ancorp with regard to Br 


space and display of periodicals and newspapers on 


“your Union newsstands? 


A Space and display? . 

Q Yes.. ™ 
A Well, there was no specific allocation of space ; 
and display for every publication. 


Q You know that in the Federal Trade act against 


Ancorp, the question came up of preferred space. You 
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(Discussion held off the record.) 


MR. KLEIN: I am just trying to get h 


familiarity with the subject. 


As I recall, are you re-erring, specifically, to 


the Daily Mirror? 


A 


Q Yes. 


As I recall, the Daily “Mirror came out in 1971. 


Q 19717? 


LI think this was the date. 


Q For how long do you understand a space was 


allocated for it? 


~ 
= 


A 


As long as we handled it. 


Q When was that? 


x think it was -- I would have to say, approximately 


three, four, five days, somewhere along there. 


A 


A 


Q Two, three, four, five davs? 
Yes. 
Q And then it was ciscontinued? 


It was discontinued. 


™ 


Q Do you remember the order given for the dis- 


continuance of it? 


A 


Yes. 
Q Did you mske that order? 


Yes. 
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Q What was the form of the order? And :o whon 
aid you give the order? 
A Mr. Rausch, and I will have to explain. When the 
Daily Mirror came on the scene, they went to Mr. Rausch 
to “cet approval as to whether or not we would handle 
the publication. 
MR. FARRELL: May I interrupt? 
Answer the question, 
SWE WITNESS: I have to answer it in ths 
way that it would be a proper answer. 
9 Any way you please. 
A Hie came to ine and asked me if we would handle hin. 
At that varticular time, I said we would not be inter- 
ested. 
Q You say you answered him that you ‘ould not 
be interested? 


A That particular time, because it wasn't even out. 


“The paper was net out. 


Q It was a prospective situation? 
A And nobody at that time really knew whether the 
paper was coming out, as far as I knew. 

Gregg News later called Mr. Rausch and asked if 
we would handle it. I told him we would but we would 


want # 30 percent profit. 


& Am 
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Q 30 percent what? 
A Profit. 
Q Pa you know who owned Gregg News? 
A Do I know who owned -~ 
Q The proprietorship. 
A Archie Gorden -- I don't know whether it was 


Archie Gordon or not. 


Archie Gordon called Mr. Rausch. 


Q Do 71 know Archie Gordon? 
A I coujdn't necegnize him if I saw hin. 
Q Do you know the name? 
A I know the name. 
Q Do you know with whom he is connected? 


A X do not. 
Q Do you know whether he was connected at 


all with any other associate oxganization of yours? 


QO Was he connected with the Daily News, to 


your knowledge? 


A Hot to my. knowledge. 
Q You don't know? 
A No. 
Q- Who was he? 


A Me was a distribucor of newspapers. 


dsal&$ 
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Q Under what name? 
A Gregg. News, as far as I know. 
Q Was he an officer of Gregg News? 
A XI do not know. 
Q For how long did you actually accept Daily 


Mirrors on your newsstanes which were under your control? 


A .# accepted them as long as the Gregg News was 
distx.abuting them and, as I recall he conversation 
from Mr. Rausch, he got a call --Mr. Rausch did -- 
that the Gregg News was not qoing to distribute then 
any more, that the Metropolitan News was going to dis- 


tribute then. 


Q That was the end of your connection with the 
Mirror? 
A Let me finish. 


And the Metropolitan Nows asked him what price 
we were paying for the publication -- Mr. Rausch -- 
and Mr. Rausch would not teil hin, to the best of my 
recollection from Mr. Rausch's account to me, that 
he did not tell him the price we were paying. And 
Metropolitan asked, "Vere you paying eleven cents?” 
And Mr. Rausch's answer was no; “Were you paying 
twelve cents?" And Mr. Ravsch's answer was no; and 


Metropolitan says, "Wea will not deliver then to you 


a 


. 
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Z ‘for eleven cents.” Therefore, we would not accept 

3 them. 

4 Q What was the nature of the relationship 

5 of Henry Garfinkle to this transaction with regard 

6 to the Mirror, so far as you knew, at that time of 

7 the year in 1968, 1969, 1970 and 1971? 

8 A He was not in on that transaction at all. 

9 Q So that you would say, now, that Henry 

10 Garfinkle never at anv tir xpressed himself with 

il respect to whether or not i). Daily Mirror was to be 

iz shown, displayed cn your 659 newsstands or any newsstancs 
3 owned by you and the News? 

14 A As I explained before, and I will explain it once 

15 more, Mr. Rausch made the arrangements through our 

16 newspaper department, and the instructions would cone 

17 from Mr. Reusch to our stands. Mr. Rausch's instructions 
18 : to our stands was to give it a full-frort display. 

19 “Fir. Garfinkle did not enter into it. 

20 Q Mr. Garfinkle had nothing whatever to do with 
21 the disposition of the Mirror ‘on the Seipiaki of union 

a2 News? 

23 A He did not. I told you, Mr. Rausch. 

24 ) Ee had nothing to do with the circulation 

“3 on tho Union Newsstands of the Daily Mirror? 
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Q When was the decision made? 
A The decision was made not to handle it. 
Q Was there a reason given by you at the 


time in connection with that decision as to why you 
would not handle it? 


BR. The decision came about that we wouldn't handle 


set, which was not profitable enough te handle the 
publication which, as I say, he wou’?d not give it to 
us at the price he was previously giving it to us. 

Q So you would now go on record to say that 
your emplover, your Union newsstand business, refysed 
to take the Mirror on because it was uneconomical, and 
for no other reason? 

A No other reason. 
BY MR. FARRELL: 

Q Mr. a a you and = met at that 

meeting, was that pursuant to a letter I sent you? 


A I don't recall whether you sent a letter or not, 


Mr. Farrell, you possibly could have, but I don't 


recall. 
0 You were paying Greag News how much? 
A Ten and a half cents. 


Q And isn't it a fact, Mr. McCollough, that I 
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2 Q You are just being smart. 

3 A I'm not being smart. 

4 Q As a businessman, if you can't get a folcer 

5 to put papers in -- 

6 A I can get a briefcase. 

7 Q If you can't get a briefcase? 

8 A I'd get something else. 

9 Q If a company told someone, "Don't do business 

10 with Farrell," then you couldn't buy anything from me. 
11 A I don't know of anybody doing this. 

12 Q If they did. 

13 BY HR, KLEIN: 

14 Q Let me ask you this, Mr. McCollough: Co you 

15 know, for the record, that during any time that any 

16 newsstands were under your supervision, whether anybody 
17 was told, either indirectly or directly, not to sell 
18 the Daily Mixror? 

19 A Not to ny knowledge, never. 

20 Q "ou say that absolutely? 

21 A Absolutely. , 

22 poate 

23 Subscribed and sworn to before me 

24 this” . Gay of Pree Sy hoe 


by f) : 
ATTORNEY a eer Pa ae 


FOR 


, 


